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 REFORMREFORM OF THE FEDERAL COMMUNICATIONS COMMIS-
SIONA NUMBER OF SUBSTANTIVE AND PROCEDURAL REFORMS TO 
THE FEDERAL COMMUNICATIONS COMMISSION HAVE BEEN PRO-
POSED, MANY OF WHICH WOULD ABSORB TIME AND RESOURCES 
WITHOUT PROMISING ANY PARTICULAR IMPROVEMENT IN THE 
DEGREE TO WHICH FCC SOMETIMES MICROMANAGES THE COM-
MUNICATIONS INDUSTRY.  THIS SUMMARY RECOMMENDS THOSE 
MOST LIKELY TO FURTHER THE LONG-TERM GOAL OF BRINGING 

FREE MARKETS TO COMMUNICATIONS.  

WHAT IS THE FEDERAL COMMUNICATIONS COMMISSION?  FCC IS 
AN INDEPENDENT AGENCY CHARGED WITH REGULATING INTER-
STATE COMMUNICATIONS, INCLUDING THE USE OF THE RADIO 
SPECTRUM BY BROADCASTERS, SATELLITES AND OTHER WIRE-
LESS SERVICES, AND WIRE-LINE SYSTEMS SUCH AS TRADI-
TIONAL TELEPHONE SERVICE AND CABLE TELEVISION.  IT HAD 
A STAFF OF 1975 PEOPLE AND A BUDGET OF  $210 MILLION IN 
2000.  FEES CHARGED TO THE TELECOMMUNICATIONS INDUSTRY 
ACCOUNTED FOR 88 PERCENT OF THIS BUDGET.   THE 1996 TELE-
COMMUNICATIONS ACT WAS INTENDED TO PUT THE INDUSTRY 
ON THE ROAD TO REDUCED REGULATIONS.  HOWEVER, FCC’S 
BUDGET HAS GROWN BY ALMOST 10 PERCENT SINCE THE ACT.    
THE AGENCY RECENTLY PROPOSED A FIVE YEAR PLAN DESCRIB-
ING WAYS TO RESTRUCTURE, BUT THESE REFORMS MOSTLY CON-
SIST OF RESHUFFLING BUREAUS AND CREATING NEW ONES.   THE 
PLAN IS UNLIKELY TO REDUCE FCC’S OVERALL SIZE.  INDEED, 
FCC REQUESTED A BUDGET INCREASE OF JUST UNDER $30 MIL-

LION FOR 2001. 

THE TRANSITION TO MARKETS: RULES AND INCENTIVES, OR 
MORE COMMAND AND CONTROL? DEFENDERS OF THE AGENCY’S 
GROWTH ARGUE THAT BEFORE DEREGULATION CAN HAPPEN, 
FCC MUST ACTIVELY BUILD COMPETITION.  THEIR THEORY IS 
THAT THE AGENCY MUST GROW BEFORE IT CAN SHRINK.  IN THIS 
PERSPECTIVE, THE EXPANSION OF FCC’S BUDGET IS AN INEVITA-
BLE CONSEQUENCE OF THE 1996 ACT.  THE ALTERNATIVE VIEW 
IS THAT A LARGER, RICHER FCC IS NOT COMPATIBLE WITH THE 
1996 ACT’S PREMISE THAT THE OLD REGULATORY MODEL MUST 
BE PHASED OUT.  GOVERNMENT “EXPERTS” FAR REMOVED FROM 
BUSINESS REALITIES DO NOT KNOW BETTER THAN ENTREPRE-
NEURS THE BEST COURSE FOR COMMUNICATIONS TECHNOLOGY.  
THIS IS TRUE FOR QUESTIONS OF WHAT COMPETITION “OUGHT” 
TO  LOOK LIKE, WHAT CABLE-TELEVISION RATES “OUGHT” TO 
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A number of substantive and procedural reforms to the Federal 

Communications Commission have been proposed, many of which 

would absorb time and resources without promising any particular 

improvement in the degree to which FCC sometimes microman-

ages the communications industry.  This summary recommends 

those reforms most likely to further the long-term goal of bringing 

free markets to communications.  

What is the Federal Communications Commission?  FCC is 

an independent agency charged with regulating interstate commu-

nications, including the use of the radio spectrum by broadcasters, 

satellites and other wireless services, and wire-line systems such 

as traditional telephone service and cable television.  It had a 

staff of 1975 people and a budget of $210 million in 2000.1  Fees 

charged to the telecommunications industry accounted for 88 per-

cent of this budget.2  The 1996 Telecommunications Act was 

intended to put the industry on the road to reduced regulations.  

However, FCC’s budget has grown by almost 10 percent since the 

act.3  The agency recently proposed a Five Year Plan describing 

ways to restructure, but these reforms mostly consist of reshuffling 

bureaus and creating new ones.4  The plan is unlikely to reduce 

FCC’s overall size.  Indeed, FCC requested a budget increase of 

just under $30 million for 2001.5

The transition to markets: rules and incentives, or more 
command and control?  Defenders of the agency’s growth argue 

that before deregulation can happen, FCC must actively build com-

petition.  Their theory is that the agency must grow before it can 

shrink.  In this perspective, the expansion of FCC’s budget is an 

inevitable consequence of the 1996 act.  The alternative view is 

that a larger, richer FCC is not compatible with the 1996 act’s prem-

ise that the old regulatory model must be phased out.  Government 

“experts” far removed from business realities do not know better 

than entrepreneurs the best course for communications technol-

ogy.  This is true for questions of what competition “ought” to look 
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like, what cable-television rates “ought” to be, or what HDTV standard 

“ought” to be adopted.  No one knows what “ought” to happen; only market 

interactions among the millions of players in society can determine this.

Achieving competition is important, but there are ways to create a 

framework for competition without regulatory micromanagement.  It is 

unreasonable for FCC to expect that markets will work perfectly all of the 

time, and to intervene in every case where they are deemed to be flawed; 

the point is that markets as a general rule work better than regulation, and 

that what regulators perceive as “flaws” are often an important part of the 

market process. 

FCC should establish certain general rules to foster incentives to 

compete.  It should not craft special rules for each new situation to pro-

mote some idealized expectation of what competition “should” be.  The 

view that a transition to markets must entail regulatory micromanagement 

is a throwback to the failed regulatory philosophy that communications 

markets are not naturally competitive and must be tightly controlled by 

government.

Substantive v. structural FCC reforms.  Structural reforms to FCC 

might include folding the Cable Services Bureau into the Mass Media 

Bureau, or abandoning technology-oriented bureaus such as the common-

carrier bureau in favor of more functional divisions (consumer matters, 

pricing, and enforcement, for example).6  The latter reform would encour-

age consistency between rules for different industries that compete with 

one another, yet are at present regulated differently (such as broadband 

networks operated by local phone companies (DSL) versus those oper-

ated by cable companies).  But structural reforms will not greatly further 

the goal of downsizing or eliminating FCC.  The same number of employ-

ees would be engaged in the same tasks as before, only under different 

department labels.  

For reforms to have a real impact on FCC, they must be substantive.  

The agency enjoys broad discretionary powers, the exercising of which is 

at the root of many agency problems.  These include: 

8 the transformation of ex parte proceedings into covert rulemakings.  

For example, e-mail circulated within FCC shows that agency officials 

instructed long-distance phone companies not to reveal universal-service 

charges on customers’ bills, an attempt to keep the charges hidden.7  
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8 the agency’s tendency to “mission creep,” a pattern of interpreting 

the Telecommunications Act so as to enlarge its own authority, sometimes 

deviating substantially from statutory language or congressional intent.  

Examples include FCC’s decision to turn the Children’s Television Act of 

1990 into a quota system for children’s programming, despite extensive 

legislative history showing that Congress did not want this result.8  

8 the uncertainty and delay created because no one has held FCC 

accountable.  This combines with mission creep, as FCC embroiders what 

appear to be straightforward statutory rules into amorphous inquiries in 

which everything is relevant and nothing is determinative.  An example 

is the 14-point checklist for incumbent local phone companies’ entry into 

long-distance phone markets, which FCC transformed into 850 pages of 

regulation.9

Major reform proposals in a nutshell.  In the long run, FCC should 

be almost entirely eliminated.  At most, a vestigial FCC could remain to act 

as a registry of rights to use spectrum (like a land registry) and to deal with 

international communications negotiations.  

Short of this goal, many productive reforms have been suggested.  

Some of the most significant structural and substantive reforms now on 

the table are described below.  (Other vital reforms are discussed in other 

sections of this briefing book, such as universal service to high-cost areas, 

and spectrum reform.)  

8 Move the e-rate program to the Department of Education, as sug-

gested by President Bush.10  FCC has no expertise in assessing the needs 

of schools and libraries.  Moving the e-rate program to DOE would foster 

comparisons between expenditures on technology versus those on com-

peting needs of schools, and would discourage the waste of funds on 

jazzy technology that does not actually improve education.  It also makes 

sense to consolidate the e-rate program with other technology grant pro-

grams already administered by DOE.  To make this change, DOE would 

need jurisdiction to administer the funds raised through the telephone 

taxes imposed for the universal-service program.  However, a better solu-

tion would be to eliminate the universal-service e-rate taxes.  Funds for 

technology should come from general tax revenues as part of the overall 

DOE budget.11 

8 Expand FCC’s forbearance authority.  Under the 1996 Telecom-

munications Act,12 FCC has authority to refrain from regulating any 
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telecommunications carrier or service.  However, it lacks the authority 

to refrain from regulating broadcasting and other mass-media services.  

Expanding FCC forbearance authority to all services could help speed 

deregulation. 

8 Eliminate FCC’s merger-review process.  FCC merger reviews are 

based on the Communications Act’s dictate that the transfer of a commu-

nications license may proceed only “upon finding by the Commission that 

the public interest, convenience, and necessity will be served thereby.”13  

This is like setting up a government agency to review every conveyance of 

real property that occurs when two companies merge, to see if the change 

“serves the public interest.”  The government has no business trying to 

allocate spectrum to some “optimum” use in the first place, and its efforts 

to do so are certain to be futile (see chapter 4, “Market-Driven Spectrum 

Reform”).  But the exercise of this authority has become worse than futile; 

it is downright pernicious.  Fear of FCC merger disfavor forces compa-

nies to toe the FCC line in other rulemakings, which chills public debate.  

And FCC’s practice of imposing special regulatory conditions on each 

merger—mergers already approved by the Department of Justice—is cre-

ating a patchwork of different rules for different companies that should be 

competing with each other on equal terms.  This patchwork was precisely 

what Congress intended to eliminate in the 1996 act when it terminated 

the antitrust consent decrees binding the former Bell Operating Com-

panies, AT&T, and other competitors.  (For further discussion of FCC’s 

merger-review process, see chapter 7, “Telecommunications and Media 

Mergers.”)

Other reforms would include:

8 imposing a time limit on FCC reviews.  Under the Hart-Scott-Rodino 

Act, Department of Justice must complete its review of most mergers 

within 30 to 60 days.  FCC has no time limits.

8 revising 47 U.S.C. section 310(d) to place the burden of proof that 

the merger is not in the public interest on opponents of the merger.  At 

present, the burden is on the merging parties to prove the consolidation is 

beneficial to the public.

8 removing 47 U.S.C. section 310(d)’s reference to section 308; clarify 

that the FCC should not subject license transfers in a merger proceeding 

to more stringent reviews than in a simple license transfer, and that it 

should not create new rules for merging companies.  
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8 removing FCC’s content controls.  FCC’s rules for regulating con-

tent are vague and unevenly enforced.  They and the Supreme Court’s 

now rather aged opinions upholding them have been condemned by First 

Amendment scholars.14  The following FCC rules should be eliminated: 

8 the remaining editorial-fairness and right-of-reply rules, which 

are subject to political abuse (President Nixon ordered a crackdown on 

radio stations critical of his policies under the now defunct “Fairness 

Doctrine”) and “chill” debate of controversial issues;15   

8 quotas for children’s educational content, which were passed 

contrary to congressional intent under the Children’s Television Act of 

1990; 

8 “indecency” rules for broadcasters.   
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