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On behalf of the Competitive Enterprise Institute (CEI), a free-market public policy group
specializing in regulatory issues, I respectfully submit this comment on EPA and NHTSA’s
proposed Model Year (MY) 2017 and later light-duty vehicle greenhouse gas (GHG) emissions
and fuel economy standards.*

The agencies project net benefits ranging from $262 billion (assuming a 7% discount rate) to
$358 billion (assuming a 3% discount rate).? These projections are based on assumptions
regarding vehicle cost, fuel prices, and consumer acceptance that may or may not be borne out
by events. Skepticism is justified. If the proposed standards are as beneficial to consumers and
automakers as the agencies contend, why wouldn’t consumers demand and profit-seeking
manufacturers produce vehicles built to the same or similar standards without regulatory
compulsion? Fuel economy regulation assumes that auto buyers do not want to avoid pain at the
pump and automakers do not want to get rich.

Experts will likely debate for years the net benefits of the rule as data become available
regarding vehicle costs and sales and auto industry profits and employment. This comment letter
examines a cost most experts have not addressed: the damage the Obama Administration’s fuel
economy agenda does to our constitutional system of separated powers and democratic
accountability.

I End Run Around Congress

In the press release announcing their proposed MY 2017-2025 GHG/fuel economy standards,
EPA Administrator Lisa Jackson and Transportation Secretary Ray LaHood boast that they are
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bypassing Congress: “Today’s announcement is the latest in a series of executive actions the
Obama Administration is taking to strengthen the economy and move the country forward
because we can’t wait for Congressional Republicans to act” [emphasis added].?

A legislative proposal boosting average fuel economy to 54.5 mpg would not pass in the 112"
Congress. Note also that NHTSA need not propose fuel economy standards for MY 2017 until
2014. “We can’t wait” really means: We won 't let the people’s representatives decide, either now
or after the 2012 elections.

Circumventing Congress has, alas, become the Administration’s preferred M.O. Under the
statutory scheme Congress created, one agency —~NHTSA — regulates fuel efficiency through one
set of standards — Corporate Average Fuel Economy (CAFE) — under one statute — the Energy
Policy Conservation Act (EPCA). Yet today, three agencies — EPA, NHTSA, and the California
Air Resources Board (CARB) — regulate fuel efficiency via three sets of standards under three
statutes — the Clean Air Act (CAA), EPCA, and California Assembly Bill 1493. The CAA
provides no authority to prescribe fuel economy standards, and EPCA specifically prohibits
states from adopting laws or regulations “related to” fuel economy standards.

1. GHG, Fuel Economy Standards: Highly Related

EPA and CARB claim they are regulating GHG emissions, not fuel economy. But greenhouse
gas emission standards implicitly regulate fuel economy. As EPA and NHTSA’s May 2010
Tailpipe Rule explains, no commercially available technologies exist to capture or filter out
carbon dioxide (CO,) emissions from motor vehicles. Consequently, the only feasible way to
decrease CO, emissions per mile is to reduce fuel consumption per mile — that is, increase fuel
economy. Carbon dioxide constitutes 94.9% of vehicular greenhouse gas emissions, and “there is
a Sing|4e pool of technologies... that reduce fuel consumption and thereby CO, emissions as
well.”

That EPA and CARB are regulating fuel economy is also apparent from EPA, NHTSA, and
CARB’s Interim Joint Technical Assessment Report, the framework document for the agencies’
proposed rule.> The document considers four fuel economy standards, ranging from 47 mpg to
62 mpg; each is the simple reciprocal of an associated CO, emission reduction scenario. The
54.5 mpg standard is a negotiated compromise between the 4% (51 mpg) and 5% (56 mpg) CO,
reduction scenarios.

CARB’s 2004 Staff Report presenting the agency’s plan to implement AB 1493 is another
smoking gun.® Nearly all of CARB’s recommended technologies for reducing GHG emissions
(Table 5.2-3) were previously recommended in a 2002 National Research Council study on fuel
economy (Tables 3-1, 3-2).” CARB proposes a few additional options, but each is a fuel-saving
technology, not an emissions-control technology.

Even the text of AB 1493 implies that CARB is to regulate fuel economy. CARB’s GHG
standards are to be “cost-effective,” defined as “Economical to an owner or operator of a vehicle,
taking into account the full life-cycle costs of the vehicle.”® CARB reasonably interprets this to
mean that the reduction in “operating expenses” over the average life of the vehicle must exceed



the expected increase in vehicle cost.’ Virtually all such “operating expenses” are expenditures
for fuel. The CARB program cannot be “cost-effective” unless CARB regulates fuel economy.

I11.  EPA/NHTSA: Denying Plain Facts They Must Know to be True

At a recent hearing before a House oversight panel, three Obama Administration witnesses —
NHTSA Administrator David Strickland, EPA Assistant Air Administrator Gina McCarthy, and
EPA Transportation and Air Quality Director Margo Oge — denied under oath that motor vehicle
GHG emission standards are “related to” fuel economy standards.™® In so doing, they denied
plain facts they must know to be true. They lied to Congress.

House Government Oversight and Reform Chairman Darrell Issa put it more diplomatically:
“Your statements under oath misrepresented the relationship between regulating greenhouse
gases and regulating fuel economy.” By “obstinately insisting” that regulating greenhouse gases
and fuel economy are “separate and unrelated endeavors,” he said, the Administration officials
“impede the Committee’s important oversight work.”

Why did they “misrepresent” and “impede”? Had they answered truthfully, they would have to
admit that California’s greenhouse gas motor vehicle emissions law, AB 1493, which EPA
approved in June 2009,"" violates EPCA’s express preemption of state laws or regulations
“related to” fuel economy.*? The officials would also have to admit that EPA is effectively
regulating fuel economy, a function outside the scope of its statutory authority.

V. Power Grab

The falsehood that GHG emission standards are not related to fuel economy standards does more
than mask EPA and CARB’s poaching of NHTSA’s statutory authority. It also protects EPA’s
efforts to legislate climate policy under the guise of implementing the CAA.

To begin with, the falsehood facilitated a regulatory extortion strategy enabling the Obama
Administration to convert the auto industry from opponent to ally in any congressional debate on
EPA’s greenhouse gas regulations.

In February 2009, EPA Administrator Jackson decided to reconsider'® Bush EPA Administrator
Stephen Johnson’s denial of California’s request for a waiver to implement AB 1493.'* Because
GHG emissions standards implicitly regulate fuel economy, because the waiver would allow
other states to follow suit, and because auto makers would have to reshuffle the mix of vehicles
sold in each “California” state to achieve the same average fuel economy, Jackson confronted the
financially-distressed auto industry with the prospect of a market-balkanizing fuel-economy
“patchwork.”*®

Then, in May 2009, in backdoor negotiations conducted under a vow of silence (“We put nothing
in writing, ever,” CARB Chairman Mary Nichols told the New York Times),' the White House
offered to protect auto makers from the patchwork threat if — but only if — they agreed to support
EPA and CARB’s newfound careers as GHG/fuel economy regulators.



Specifically, under what President Obama dubbed the “Historic Agreement,”*’ California and
other states agreed™® to deem compliance with EPA’s GHG standards as compliance with their
own in return for auto makers’ pledge® not to challenge either the Tailpipe Rule or the California
waiver. The Administration may also have tied its offer of bailout money to automakers’
acceptance of the “triplification’ of fuel economy regulation.”® Outsiders may never know the
details, because participants, in apparent defiance of the Presidential Records Act,?! kept no
minutes or notes of the meetings.

The political payoff for EPA and CARB was not long in coming. In 2010, Alaska Sen. Lisa
Murkowski introduced a resolution to overturn EPA’s greenhouse gas Endangerment Rule,?
the prerequisite for the Tailpipe Rule and all other EPA greenhouse gas regulations. The auto
industry lobbied against the resolution,? warning that it would undo the Historic Agreement and,
thus, expose auto makers to a “multitude” of conflicting state and federal standards.?

Of course, the threat of a patchwork exists only because Jackson, disregarding the EPCA
preemption, granted the waiver in the first place.

EPA then parlayed its new role as de-facto fuel economy regulator into a mandate to regulate
GHG emissions throughout the economy. The Tailpipe Rule — at least as EPA reads the CAA% —
compels the agency to regulate GHGs from “major emitting facilities.” EPA is now applying
CAA preconstruction and operating permit requirements to large CO, emitters such as coal-fired
power plants, petroleum refineries, cement production facilities, steel mills, and pulp and paper
factories.?’

Given these precedents, it was inevitable that EPA would settle environmental lawsuits by
consenting to develop GHG “performance standards” for power plants® and refineries,?® with
GHG performance standards for other industrial categories sure to follow. In time, litigants will
likely induce EPA to establish quasi-fuel economy standards for marine vessels, aircraft, and
non-road engines,*® even though no agency sets such standards under any existing statute.

Because the Endangerment Rule identifies the “elevated concentration” of GHGS as the source
of endangerment,® EPA has logically committed itself to develop national ambient air quality
standards (NAAQS) for GHGs set below current atmospheric concentrations.®” In an August
2010 brief to the Supreme Court in American Electric Power v. State of Connecticut, the
Department of Justice favorably cited the NAAQS program as a potential regulatory tool
displacing federal common law tort action against GHG emitters.*®

V. Constitutional Common Sense
EPA contends that its current and future GHG rules derive from the CAA as interpreted by
Supreme Court in Massachusetts v. EPA (April 2007). The D.C. Circuit Court of Appeals is now

reviewing arguments regarding that claim in Coalition for Responsible Regulation v. EPA.

However that case is decided, EPA is clearly wielding powers Congress never intentionally
delegated.



Congress declined to give EPA explicit authority to regulate GHGs only last year, when Senate
leaders pulled the plug on companion legislation to the American Clean Energy and Security Act
(ACESA) — the House-passed cap-and-trade bill sponsored by Reps. Henry Waxman (D-Calif.)
and Ed Markey (D-Mass.).

One of ACESA’s selling points was precisely that it would preempt regulation of GHGs under
several CAA programs. If instead of proposing cap-and-trade, Waxman and Markey had
introduced legislation authorizing EPA to do exactly what it is doing now — regulating GHGs via
the CAA as it sees fit — their bill would have been dead on arrival.

The notion that Congress gave EPA such expansive authority when it enacted the CAA in 1970,
years before global warming emerged as a public policy concern, defies both history and logic.
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