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EPA’s Clean Power Plan Overreach

Agency Does Not Merit Chevron Deference to Implement Burdensome Rule

By William Yeatman

On June 2, 2014, the U.S. Environmental Protection Agency (EPA) proposed the Clean
Power Plan, President Obama’s marquee climate change initiative. In the proposal, the
EPA took the unusual step of preemptively seeking Chevron deference from federal courts,
even though the Clean Power Plan will not undergo judicial review until after the final rule
is published in the Federal Register later this summer. Chevron deference is a famous and oft-
employed administrative law principle that federal courts should defer to reasonable agency
construction of the statutes they are charged with administering, in reference to a seminal
1984 Supreme Court ruling, Chevron USA Inc. v. Natural Resources Defense Council, Inc.' As
this analysis demonstrates, the agency’s request for judicial deference lacks merit.

The first section of this paper explains the legal reasoning behind Chevron deference, as well
as subsequent refinements of the doctrine in Article III courts. The second section discusses
the Clean Power Plan’s unprecedented scope and the EPA’s capacious interpretation of
Clean Air Act Section 111(d), which allegedly authorizes the rule. The third section argues
that the Clean Power Plan contravenes every direct and indirect foundation for Chevron
deference. The last section briefly investigates how federal courts are likely to review the
Clean Power Plan, without resorting to the Chevron framework, and concludes that the
EPA'’s interpretation is unlikely to survive such a “fair” reading.

The Basics of Chevron Deference: Steps Zero, One, and Two. In Chevron v.
NRDC, the Supreme Court established a widely used two-step analytical framework for
courts to review agency interpretations of their own statutes. At step 1, the reviewing court
asks “whether Congress has directly spoken to the precise question at issue.” At this point,
“if the intent of Congress is clear, that is the end of the matter,” because courts “must give
effect to the unambiguously expressed intent of Congress.” However, if “the statute 1s silent
or ambiguous with respect to the specific issue,” the court moves on to Chevron step 2,
whereupon “the question ... is whether the agency’s answer is based on a permissible
construction of the statute.”?

The fundamental basis for Chevron deference is a grant of lawmaking power from Congress
to a federal agency, and the agency’s use of that authority. Usually, a statutory delegation of
congressional authority is obvious and therefore uncontroversial. And where Congress does
not expressly legislate a grant of policymaking power, but nonetheless intended to do so, the
courts may infer such a delegation from the statute.’
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However, “in extraordinary cases...there may be reason to hesitate before concluding that
Congress has intended such an implicit delegation.”* In these rare controversies, the court
must consider contextual factors beyond the immediate text of the statute, to determine
whether Chevron deference is appropriate.” This analysis is known as Chevron step zero.® The
Clean Power Plan is just such an extraordinary case. Because the EPA’s Clean Power Plan
rulemaking lacks every foundation for Chevron deference, judicial respect should be denied.’

The Foundations of Chevron Deference. The Chevron ruling offers three justifications of
unequal importance for deferring to agency interpretations of their own enabling statutes.

The Supreme Court anchored Chevron deference on the agency’s exercise of lawmaking
power pursuant to a delegation of congressional legislative authority. Regulatory agencies
are creations of Congress, and they issue rules with the force of law only when Congress
grants them the power to do so. The Court reasoned that a congressional delegation of
power—either explicit® or implicit”—includes an inherent authority to “fill gaps” in the
statutory scheme by resolving textual ambiguities.'

From a legal perspective, a delegation of legislative authority is the sine qua non of Chevron
deference. However, the Supreme Court also put forth two practical justifications. First, the
Court explained that agencies possess expertise within their subject matter that renders them
better informed to parse imprecise terms in their enabling statutes.!' Second, the court
reasoned that executive branch agencies enjoy greater political accountability, by virtue of
their connection to a popularly elected President, than do unelected judges. '

Since Chevron was decided, federal courts have established a body of jurisprudence that
modifies the doctrine. Three such rulings are germane to this analysis.

1) In INSv. Cardoza-Fonseca, the Supreme Court held that an agency’s inconsistent
interpretations, if unexplained, undermine the deference an agency would otherwise
warrant.

2) The D.C. Circuit Court of Appeals, which has jurisdiction for judicial review of the
Clean Power Plan,'* applies the doctrine of constitutional avoidance' to render
Chevron deference inappropriate when the agency’s proffered interpretation of the
statute raises “constitutional difficulties.”'®

3) The Supreme Court recently ruled in King v. Burwell'” that there exists a strong
presumption against according Chevron deference to an agency’s statutory
interpretation that would expand agency control over issues of “deep economic and
political significance” without an express congressional mandate.

The Alleged Statutory Authorization for EPA’s Clean Power Plan. Later this
summer, the EPA will promulgate the Clean Power Plan, President Obama’s signature
climate change mitigation policy.'® This unprecedented regulation would control
greenhouse gas emissions from the entire electricity sector, rather than on a source-by-
source basis, as the agency has done in the past. The Clean Power Plan’s broad scope is
based on a novel and expansive reading of the Clean Air Act—an interpretation that is
founded in part on the agency receiving Chevron deference from Article IIT Courts.
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The EPA’s rulemaking for the Clean Power Plan is allegedly authorized by Clean Air Act
Section 111(d)." Major media outlets have described this provision as “obscure,” and the
description is apt.?

In fact, §111(d) is a catch-all. The foundational regulatory regime established by the Clean
Air Act is the National Ambient Air Quality Standards (NAAQS) program,* which
addresses six “criteria” pollutants: ozone, particulate matter, carbon monoxide, nitrogen
oxides, sulfur dioxide, and lead. As defined by the statute, NAAQS criteria pollutants
endanger public health and welfare, and are emitted from “numerous and diverse
sources.”? The Act’s other major air quality program for stationary sources targets
Hazardous Air Pollutants (HAPs) from industrial categories.”> HAPs are emissions that are
“carcinogenic, mutagenic, teratogenic, neurotoxic, which cause reproductive dysfunction,
or which are acutely or chronically toxic.”?* The objective of §111(d) is to regulate emissions
from stationary sources that are neither HAPs nor NAAQS criteria pollutants. Simply put,
§111(d) is defined primarily by what it is not.

Greenhouse gases are a poor fit for the §111(d) program as it has long been interpreted by
the EPA. Emissions subject to §111(d) are known as “designated pollutants.” Existing
stationary sources subject to the provision are known as “designated facilities.” In §111(d)-
implementing regulations promulgated in 1975, the EPA described designated pollutants as
“highly localized”* and “not emitted from numerous and diverse sources.”* Greenhouse
gases, by contrast, are emitted from virtually all acts of energy use and ubiquitous in the
atmosphere.?’

The obscure nature of §111(d) is reflected by its limited history. Since the Clean Air Act was
enacted in 1970, the EPA has employed §111(d) to regulate four highly localized
pollutants—sulfuric acid mist, fluoride emissions, total reduced sulfur, and landfill gases—
from five uncommon industries—pulp mills, solid waste landfills, and acid, fertilizer, and
aluminum manufacturing. ?® Within these discrete and insular industrial source categories,
the EPA long has interpreted §111(d) such that “states may establish less stringent emission
standards on a case-by-case basis.”? Accordingly, the implementing rules predict that “in
most if not all cases, the result is likely to be substantial variation in the degree of control
required for particular sources rather than identical standards for all sources.”*

The provision had never been controversial, until now. Many EPA approvals of state plans
to meet §111(d) requirements were promulgated as direct final rules, which the agency only
uses when it is confident the matter no party will object. The length of the §111(d) approvals
averages only two pages in the Federal Register.’!

The Clean Power Plan represents a stark departure from the EPA’s past practice under
§111(d). Instead of regulating categories of designated facilities on a source-by-source basis,
the Clean Power Plan would regulate the entire electricity generating sector. In one fell
swoop, the rule would extend the EPA’s authority beyond individual stationary sources—
where the agency historically drew the line—to the electric system as a whole, including
generation, transmission, distribution, and consumption.*?



The EPA has been remarkably open about the rule’s broad scope. The proposal explains
that the Clean Power Plan is “a set of measures that impacts affected electricity generating
units as a group.”* [Emphasis added] And in a legal memorandum published
concomitantly with the proposed rule, the agency explains that the regulation “rel[ies] on
the interconnected nature of the [electricity] grid to achieve, on a nationwide basis, the
important objective of significant amounts of CO2 reductions from fossil-fired electricity
generating units.”**

Top EPA political appointees have been candid about how the Clean Power Plan’s epochal
purpose is to reduce greenhouse gas emissions by “transitioning” all electricity generation to
a “carbon conscious economy.”?’

In February testimony before Congress, EPA Administrator Gina McCarthy said of Clean
Power Plan compliance costs: “I consider these to be investments in clean economies and
job growth.”* And in a recent appearance on HBO’s “Real Time with Bill Maher,” she said
that the rule “is about following the transition in the energy world now. ... It’s the future.’’
McCarthy summarized the Clean Power Plan’s grand purpose in an April speech at
Columbia University:

Our role is to look at the transition that is happening in the energy world, and instead
of running against the tide, let’s put some wind in those sails! Let’s put a marker
down about what investments should happen if we can all agree that a low carbon
future is essential to pursue. ... America is already bullish on clean energy and the
low carbon economy. That is my argument. That is what money and investments are
telling me. And EPA simply wants to send the right signal.*®

In light of the Clean Power Plan’s wide berth and transformative goals, as avowed by the
agency, Federal Energy Regulatory Commission (FERC) Commissioner Phillip Moeller
stated the obvious when he told Congress that “EPA is creating national electricity policy
with this rulemaking.
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It is no exaggeration to state that the EPA’s novel reading of the Clean Air Act gives the
agency unlimited authority to regulate. Section 111(d) requires the agency to set “standards
of performance,” defined as the “application of the best system of emission reduction.” In
its proposed Clean Power Plan, the EPA expands its interpretation of “system” to
“encompass virtually any ‘set of things’ that reduce emissions.”*’ By the agency’s frank
admission, there is “virtually” no limitation on what could be subject to regulation under
§111(d)! This new and far-reaching statutory construction is a far cry from authorizing the
regulation of a few obscure industries on a source-by-source basis, which is how the agency
interpreted this provision for over four decades.

Likely due to the tenuousness of its interpretation, the EPA took the highly unusual step of
repeatedly citing its supposed right to Chevron deference at the proposal stage of the
rulemaking.*' The proposal claims, “EPA is justified in adopting this interpretation under
the second step of the Chevron framework,”** and an accompanying legal memorandum
elaborates on the agency’s appeal for deference to its “reasonable construction.”*



EPA’s Clean Power Plan Does Not Merit Chevron Deference. The EPA’s Clean
Power Plan contravenes every principle undergirding Chevron deference. For starters, the
agency enjoys no delegation of congressional authority to remake the retail electricity
market. Nor does the rule enjoy any semblance of electoral accountability, as President
Obama was conspicuously silent on climate change during his 2012 reelection campaign.
Also, the agency lacks expertise in overseeing the nation’s electric grid. Finally, the Clean
Power Plan runs afoul of three corollaries to the doctrine of Chevron deference.

1) EPA Lacks Congressional Delegation to Make National Electricity Policy. Congress passed
the Federal Power Act in 1935 in direct response to issues raised by the then-ongoing
electrification of America. The Act recognizes that the federal government’s jurisdiction
shall “extend only to those matters which are not subject to regulation by the States,”** and
thereby codified the New Deal philosophy that electric utilities are local institutions that
should be locally controlled, as articulated by Montana Democratic Senator Burton
Wheeler, one of the statute’s chief sponsors.*

To this end, the Act establishes a “bright line” between state and federal regulation.*®
Congress expressly intended for the federal government to have jurisdiction over interstate
sales of wholesale electricity, while “States retain exclusive authority to regulate the retail
market.”*” The Act explicitly delegates the authority to regulate interstate markets to the
Federal Energy Regulatory Commission (FERC) and withholds from the federal
government authority to regulate retail electricity markets within the individual states.

The Clean Power Plan would upend Congress’s carefully planned regulatory regime for the
electric industry. It would erase the “bright line” between state and federal jurisdiction in
the electricity market as established by the Federal Power Act, and subject both parties to
EPA authority.

For example, the Federal Power Act allows states to choose which energy sources to use
and whether and how to regulate consumption by end-use consumers, shielded from FERC
interference. Under the Clean Power Plan, these determinations would be incorporated into
a sector-wide emissions reduction plan, known as a “state implementation plan,” over
which the EPA would hold a veto. According to FERC Commissioner Tony Clark:

To the degree that you put [Clean Power Plan compliance policies] in a plan and it
gets a seal of approval from the EPA, that then becomes a federally enforceable plan.
So what happens then 1s the administrator of EPA is really in charge of state energy
policy. ... It simply gives Washington so much authority over the decisions that have
traditionally been made by state public utility commissions, legislators and
governors.*®

The Clean Power Plan similarly usurps FERC’s authority. For example, most utilities
participate in multi-state grids known as regional transmission organizations.* Under the
Federal Power Act, these wholesale interstate markets are regulated by FERC, guided by
the principle of economic efficiency and reasonableness.’® The Clean Power Plan asserts the
EPA'’s authority to reorganize these markets, under the guiding principle of reducing carbon



emissions from sources such as coal—regardless of the costs. More generally, the Clean
Power Plan would crowd out FERC’s authority to set national policy for wholesale
markets.

Notwithstanding the Federal Power Act’s explicit delineation of power between FERC and
state governments, the EPA claims an implicit Clean Air Act delegation to regulate
practically the entire electricity market. The agency’s position cannot withstand scrutiny.
The rule would infringe on the states’ oversight of retail electricity markets, despite
Congress’s unambiguous withholding of a delegation of such authority to the federal
government. It also would hand to the EPA responsibilities that were plainly granted to
FERC. The bottom line is that the EPA is attempting to exercise powers that Congress
either delegated to other federal agencies or reserved for the states. As the Ninth Circuit
Court of Appeals recently explained, “It is difficult to imagine that Congress left [Executive
Branch agencies] free to compete with each other and grab whatever authority they like.””!

The EPA lacks a congressional delegation commensurate with the authority the agency
claims under the Clean Power Plan. And when federal agencies issue rules without a grant
of power from Congress, Article III courts must deny Chevron deference.

2) EPA Lacks Expertise. No office within the EPA has a mandate to study electricity
markets. For example, the mission of the agency’s Office of Research and Development is
to pursue “environmental health research.”>® This makes perfect sense, insofar as Congress
intended for the EPA to be an environmental regulator, not an energy regulator.

As noted, Congress housed expertise for system-wide regulation of the electric industry in
the Federal Energy Regulatory Commission. And by expressly withholding a delegation of
authority to the federal government over retail electricity markets, Congress incentivized the
states to develop their own expertise. Indeed, all 50 States operate energy-specific regulatory
bodies, usually known as Public Utilities Commissions.

Article IIT courts routinely deny Chevron deference in instances where an agency is plainly
short on subject matter expertise.” Because the agency cannot claim expertise in regulating
the entire electricity industry as an interconnected whole, as the Clean Power Plan and
agency officials purport to do, the EPA’s interpretation of its authority pursuant to Clean
Air Act §111(d) is not entitled to deference.

3) The Clean Power Plan Lacks Political Accountability. The EPA also lacks the other
ancillary qualification for deference: political accountability. For all intents and purposes,
the rule was hidden from voters, due to President Obama’s conspicuous silence on global
warming policy during his 2012 reelection campaign. Consider the following headlines:
e San Francisco Chronicle: “Obama, Romney Quiet on Climate.” *
o  Guardian: “U.S. Presidential Debates: Abortion, Climate Change, and other Missing
Issues.””®

e Associated Press: “Guns, Climate, Gays Missing in Presidential Race.” *’



Over the course of three debates—spanning some 50,000 words—neither climate change
nor global warming was mentioned by President Obama, Mitt Romney, or a moderator.>®
And when energy policy was addressed, the President tried to outflank Romney on the
right. During the second debate, the President portrayed himself as a stauncher supporter of
fossil fuels—including coal—than his Republican challenger.”

To be sure, the President’s decision to duck climate change during his reelection was
excellent politics. Polls indicate that American voters give low priority to global warming.®
Nonetheless, Obama’s blatant avoidance of the issue undercuts any claim that the Clean
Power Plan enjoys a measure of electoral accountability.

While an Article IIT Courts has yet to justify a denial of Chevron deference due to electoral
illegitimacy, federal courts often cite political accountability as a reason for affirming
judicial respect for agency interpretations of their enabling statutes.®! If electoral legitimacy
can support the case for Chevron deference, it follows that President Obama’s utter failure to
subject this hugely consequential policy to voter scrutiny in any meaningful way militates
heavily against the EPA’s request for Chevron deference.

4) EPA’s Clean Power Plan Triggers Three Disqualifiers for Chevron Deference. Since the
Chevron ruling, federal courts have refined the circumstances where deference is appropriate.
In that regard, the Clean Power Plan triggers three disqualifiers.

Under the interpretive logic established in the recent Supreme Court ruling, King v. Burwell,
the EPA does not merit the deference it seeks. In King v. Burwell, the Supreme Court denied
Chevron deference to the IRS because its interpretation would have expanded agency
authority into areas of “deep economic and political significance” without an explicit
directive from Congress.®> The same reasoning applies to the Clean Power Plan. On the one
hand, the rule has the potential to be the most expensive regulation ever imposed on the
electricity industry, costing between $41 and $73 billion per year as proposed.®® On the
other, it directly infringes on prerogatives long held exclusively by the states, so the rule
clearly raises profound political questions.®* As noted, the EPA lacks a congressional
delegation of authority—either express or implicit—to regulate such matters. In sum, the
Clean Power Plan has profound economic and political implications and lacks a clear
statutory basis.

In a similar vein, the D.C. Circuit Court, which would conduct judicial review of the Clean
Power Plan, does not accord deference to agency interpretation that create “constitutional
difficulties.”® The Clean Power Plan does that, as it necessarily raises 10™ Amendment
concerns due to the gross expansion of federal authority into important regulatory affairs
reserved to the states.® Liberal legal icon Laurence Tribe, for example, is on record saying
final promulgation of the rule as proposed would be akin to “burning the Constitution.”®’

Finally, courts accord much less deference to an agency’s interpretations of a statute that
conflict with the agency’s previous interpretations of that same statute, if the change in
course is left unexplained.® The EPA’s current interpretation of Clean Air Act §111(d) is an
example of such an unexplained departure. The agency first interpreted the provision in



November 1975, when it promulgated implementing rules that remain in effect today.®
That 40-year-old interpretation is dramatically narrower than the one on which the EPA
relies to justify the Clean Power Plan. In 1975, the agency confined itself to regulating
within source categories or subcategories, on a plant-by-plant basis.” In its proposed Clean
Power Plan, the EPA abandons this approach—without acknowledging it—and instead
expands its own authority over an aggregation of all the source categories that comprise the
electricity generating industry. The agency’s inconsistent interpretation, if left unexplained
in the final rule,” bars the agency from receiving Chevron deference from federal courts.”

How will federal courts review the Clean Power Plan? A reading without
deference is described variously as a “plain”” or “fair”’ interpretation.” Such an approach
is a function of both the statutory text and its context. In order to discern congressional
intent, the court will employ the traditional tools of statutory construction,’® but it will also
look for contextual clues, including the legislative history, statutory structure, and purpose.”’

As the EPA has conceded, the legislative history of §111(d) is virtually non-existent. In the
1975 implementing regulations, the agency noted that, “neither the conference report nor
subsequent debates include any discussion of section 111(d) as finally enacted.””

The EPA argues that the structure of the Clean Air Act plainly supports the regulation of
greenhouse gases under §111(d).” This claim is dubious. As this analysis shows, the Clean
Air Act’s structure indicates that greenhouse gases, which are emitted from diverse mobile
and stationary sources, fit more logically under the National Ambient Air Quality Standards
program than under Clean Air Act §111(d).*® The EPA is simply wrong to suggest that the
structure of the Clean Air Act clearly authorizes it to use §111(d) to extend jurisdiction over
the entire electricity industry. And even if greenhouse gases were appropriately subject to
§111(d), the Act’s structure makes obvious that this obscure provision is an impermissible
basis for regulation of the entire electricity industry.

The EPA argues that the Clean Air Act’s purpose—to mitigate pollution—justifies the
agency’s broad reading of §111(d).® This is true, and, when all is said and done, it is the
only reasoning on which the agency can viably defend its interpretation in the course of a
reviewing court’s plain or fair construction of the statute. Nonetheless, a generalized
purpose makes for a wobbly foundation on which to support a near-unlimited expansion of
EPA authority absent a direct statutory directive. As the D.C. Circuit Court of Appeals—
which likely will review the Clean Power Plan—has warned:

Although EPA argues that the statute should be liberally construed to effect the
purpose of a statute, its own proposed removal of virtually any constraints on the
discretion of the administrator would hardly serve that purpose.®

Conclusion. In the proposed Clean Power Plan, the EPA preemptively claimed Chevron
deference. As the analysis above demonstrates, the EPA’s interpretation of Clean Air Act
§111(d) does not merit Chevron deference, because it lacks every justification for judicial

respect. With the Clean Power Plan, the agency asserts unlimited authority to regulate the
electric industry without a congressional delegation of authority, expertise, or an electoral



mandate. Moreover, the EPA’s expansive interpretation of the Clean Air Act triggers three
disqualifiers for Chevron deference that have been established by federal courts. Moreover,
without the benefit of Chevron deference, the agency’s statutory construction is unlikely to
survive judicial review.
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