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Introduction

The reform and restriction of federal regulatory programs is a key element of the conservative
Congressional agenda. Many victorious candidates for the House of Representatives campaigned
against government bureaucrats and the seemingly serpentine maze of federal regulatory edicts.
Regulatory reform was also a significant component of the House Republicans "Contract With
America." Any serious regulatory reform effort must address current environmental laws.
There are extensive federal statutes covering air, water, waste, species diversity and land use
that all have significant, though largely unmonitored, economic impacts.

Reforming the dozen or so major federal environmental statutes is a task far beyond the scope
of any one Congressional session. Even were the 104th Congress to devote the lion’s share of
its efforts to environmental programs, it is unlikely that more than a few major environmental
laws would be reformed in any one year.

To address the perceived excesses of federal environmental regulation prior to the enactment of
new or amended environmental statutes, the House of Representatives attached appropriations
limitations or “riders” to spending bills that prevent the Environmental Protection Agency and
other federal entities from using taxpayer dollars in specified ways. In this sense, the riders are
designed to limit the federal government’s most extreme regulatory excesses until such time
when Congress can reform the underlying statutes.

The use of appropriations riders by the 104th Congress has been extremely controversial,
particularly in the area of environmental protection. Environmental Protection Agency
Administrator Carol Browner alleges that the appropriations riders placed on the EPA by the
House are part of "an organized, concerted effort to undermine health protections."! Citizens
for Sensible Safeguards (CSS), a pro-regulatory coalition of labor, environmental and

* Scott Segal is a legislative attorney with the Washington Office of Houston-based Bracewell & Patterson, L.L.P.
Mr Segal is an adjunct professor of environmental management at University of Maryland University College.

** Jonathan H. Adler is Director of Environmental Studies at the Competitive Enterprise Institute in Washington,
D.C. He is the author of Environmentalists at the Crossroads: Green Activism in America (Capital Research Ceater,
forthcoming), and contributed the chapter "Clean Fuels, Dirty Air" to Environmental Politics: Public Costs, Private
Rewards (Praeger, 1992).

The authors note that research appearing in this document will also appear in the Texas Environmental Law Journal,
a publication of the State Bar of Texas.



consumerist groups, issued a report, Back Door Extremism: Misusing the Appropriations Process
to Gut public Protections, that decried the appropriations limitations "designed to amend, and
even eliminate, important public protections."> CSS charged that "This unprecedented attack
is a grotesque misuse of the budget process.” Yet the use of appropriations riders is not new.
Democratically-controlled Congresses have enacted such provisions into law for years,
sometimes for environmental purposes.

A larger issue is whether appropriations limitations are ever appropriate in the U.S.
constitutional system. The Founding Fathers noted that a constitutional process can best be
relied upon to "promote the general Welfare, and secure the Blessings of Liberty to ourselves
and our Posterity . . ."> This constitutional process requires an appropriate balance between
executive and legislatlve prerogatives. This discussion paper will focus upon the exercise of one
legislative prerogative -- the appropriations power -- as a mechanism to ensure that balance and
perspective is maintained in the execution of environmental laws in the United States.

This paper provides a brief overview of the origin, extent and limitations of the appropriations
authority and the recent use of this appropriations authority by the House of Representatives to
proscribe certain actions by the Environmental Protection Agency.

Congress’ Appropriations Power: Its Origin, Extent and Limitations

The notion of separation of powers is not explicitly recognized in the U.S. Constitution.
However, it can be implicitly inferred from the division of labor in cooperative and yet
competitive allocation of responsibility between the three coordinate branches of government.*
One mainstay of the effective distribution of power between the branches of government is the
location of "power of the purse” within the U.S. Congress 5 The Constitution specifically
states, "No Money shall be drawn from the Treasury, but in Consequence of Appropriations
made by Law . . ."

Calling upon antecedents in English history, the authors of the Constitution viewed the exercise
of Congressional authority over appropriations as a key mechanism for ensuring strong but
workable separation of powers.” During the Philadelphia Convention of 1787, George Mason
remarked that the "purse & the sword ought never to get into the same hands, whether
legislative or executive."® As the young nation developed, it became clear the power of the
purse would be a foundational principle establishing the power of the new legislature.’

In modern times, the relationship between the legislature and the executive has become much
more complicated, particularly in view of the delegation of substantial authority to administrative
agencies. As legislation has focused on increasingly "novel or changing fields of activity," the
temptation has existed for broader delegation of authority.' In the decade of the 1970s, a
"flood of regulatory legislation poured out of Congress."!! In seven years, Congress passed
over 40 statutes covering environmental protection, employment, civil rights, energy
conservation, consumer protection, and industrial health and safety.



The "flood" of environmental legislation was particularly powerful. The National Environmental
Policy Act was signed into law on January 1, 1970. Congress quickly followed that bill with
the Clean Air Act (1970), the Clean Water Act (1972), the Federal Insecticide, Fungicide, and
Rodenticide Act (1972), the Endangered Species Act (1973), the Resource Conservation and
Recovery Act (1976), the Clean Air Act Amendments (1977), and many others. Still, the
demand for more laws was unsatiated. By the end of the following decade, environmental bills
accounted for nearly one-fifth of all bills presented to Congress and almost one-quarter of those
enacted into law.'” These statutes charged regulatory agencies with designing and
administering vast regulatory programs.

With this delegation comes the risk of decreased accountability -- and a concomitant need for
greater political scrutiny of agency actions. Professors Ernest Gellhorn and Barry Boyer note:

In a constitutional democracy, government institutions which set and enforce
public policy must be politically accountable to the electorate. When the
legislature delegates broad lawmaking powers to an administrative agency, the
popular control provided by direct election of decisionmakers is absent.
However, this does not mean that administrative agencies are free from political
accountability. In many areas, policy oversight by elected officials in the
legislature or the executive branch is a more important check on agency power
than judicial review.'

Among these political, nonjudicial constraints upon unfettered administrative discretion are
appropriations control, investigative oversight, appointments powers, so-called legislative
“"casework,"” studies by Congressional support agencies, and "sunset" laws that terminate
agencies or regulations upon a predetermined schedule.!

While each mechanism for political oversight of the administrative state has an important role
in ensuring adequate accountability, the use of the appropriations power has come to take on
special significance. One commentator has noted the Constitutional significance of the
appropriations power by stating that, "The Constitution presupposes a distinction between the
public sphere and the private sphere and permits the expansion of the public sphere only with
legislative approval. The appropriations requirement both reflects and implements these
fundamental constitutional choices. In specifying the activities on which public funds may be
spent, the legislature defines the contours of the federal government. "'

A more satisfactory approach to concerns about agency excess would be to limit the delegation
of legislative functions to executive agencies. New York Law School professor David
Schoenbrod, a former attorney with the Natural Resources Defense Council, argues that from
a Constitutional perspective Congress should not be allowed to delegate broad powers to
agencies and unelected officials.'®* One reform that would achieved this end would be to
require explicit Congressional approval of significant rulemaking proposals. Under such a
system, Congress would rarely have cause to enact appropriations riders. Another possibility



under discussion is to devolve much regulatory authority from the federal government into the
hands of state, regional, and local entitities.

So long as environmental policy decision making rests in the hands of the federal government,
and more substantive procedural reforms remain on the drawing board, we would argue that the
Congress not only has the right but has the duty to make sure that the executive branch is limited
to those activities duly authorized by Congress or otherwise commanded by the Constitution.
It is essential to the concept of limited government that the President or other executive branch
officials not expend monies from the "public fisc" without the approval of Congress.!” Indeed,
it would be hard to imagine a limited federal government if the Congress did not possess the
power to forbid expenditures of public money on particular Administration initiatives. In such
a world, the President or his delegatee would simply withdraw money from the Treasury to
avoid even statutory prohibitions of governmental actions. ' Recent examples of such
"executive appropriation" demonstrate the institutional dangers of the approach only too well."

Moreover, appropriations riders are a legitimate means of clarifying Congressional intent when
agencies exercise their statutorily-authorized discretion in ways with which Congress disagrees.
Similarly, due to the length of time that modifying authorizing legislation often requires,
appropriations riders, because they are only in effect for one fiscal year, are reasonable stop-gap
measures that allow time for Congressional reconsideration of controversial laws.

As already noted, the use of appropriations limitations language, also known as "riders," is not
new.” In the 1980s, a Democratic Congress repeatedly passed limitations on appropriations
as a means of restraining a Republican executive. For instance, after the Reagan administration
enhanced the role the Office of Information and Regulatory Affairs (OIRA) in order to ensure
that agency regulations comported with the administration’s ideological priorities, Congress
enacted riders to limit OIRA’s reach. One such rider prohibited the administration from
conducting regulatory review of citrus marketing orders promulgated by the Department of
Agriculture.?

The use of riders possesses several distinct advantages over other forms of political oversight.
Professor Kate Stith of Yale University, who authored an exhaustive review of the appropriations
power, described the benefits of the approach as follows:

The genius of regulating executive branch activities by limitations on
appropriations is that these limitations can be bureaucratically and
contemporaneously enforced without the need for litigation or after-the-fact
congressional investigations in every case. Appropriations limitations . .
constitute a low-cost vehicle for effective legislative control over executive
authority.?

From 1880 up to the present day, Congress has appropriated money for almost every
government activity through one of the thirteen appropriations bills that it considers each
year.? Therefore, the appropriations process provides an opportunity for a regularized review



- process of executive branch initiatives, particularly when the statutory reauthorization process
may be less than effective.

Despite the broad potential reach of appropriations limitations, such devices are themselves
limited by the constraints imposed under the Constitution and the rules of Congress.
Constitutionally, appropriations limitations may not be used to compel the Executive to engage
in acts contrary to the Constitution nor can they be used to forbid another branch from
performing a duty otherwise required by the Constitution.® These constraints should look
familiar: They are the same imposed upon any Congressional action, and the courts are fully
capable of engaging in judicial review to determine the constitutionality of law.2

Further, Congress has adopted rules against "legislation" on appropriations to guard against
changes in existing laws or program statutes to be enacted in appropriations measures.”
Technically, limitations do not change underlying statutory enactments, but merely limit the
expenditure of funds in furtherance of the particular administration initiative.® It is perhaps
useful to think of an appropriations limitation as temporarily”® freezing current conditions until
such time as the Committees of substantive jurisdiction have time to pass judgment upon more
permanent reforms to the underlying program statute. Thus appropriations riders are also used
as a temporary measure prior to the enactment of more sweeping legislative actions. More
colloquially, appropriators may "call time out," but only authorizers can "decide the match."

It is most fitting that the ultimate restraint on the appropriations limitation is at the option of the
President: the veto. If the President believes the appropriations limitation is either
unconstitutional or simply wrong-headed, he may elect to veto the bill.** Even though the
appropriations limitation may be buried within a spending bill otherwise difficult to veto, history
proves that it can be done.*! If the veto proves too dear, and the appropriations limitation is
unconstitutional, he may also seek judicial redress.*

In short, limitations on appropriations serve a useful but circumscribed role in the dynamic
allocation of responsibilities between Congress and the Executive Branch. It is precisely because
appropriations limitations are only infrequently adopted that we can conclude that limitations are
more than statements of fiscal responsibility; for the length of the funds limitation, they are
findings that the prohibited activity is "no longer within the realm of authorized government
actions."*

The Need for Value Judgements in Environmental Policy

Environmental regulations inherently necessitate value judgments. An agency may be capable
of arriving at an objective economic or scientific judgement, but the determination of what ought
to be done on the basis of such a determination is not nearly so clear. In the context of current
environmental policy, such judgements are inherently political, and Congress is the particular
institution possessing the competence and accountability to make such judgments. The
limitations on appropriations found within the EPA budget are reflections of these judgments,
limited in scope and duration, but important in establishing governmental priorities.



If it is conceded that government has an important, if not vital, role to play in protecting the
environment, the remaining judgment is how much environmental protection is enough. This
judgment is political because it requires a careful balancing of competing conceptions of which
values, environmental or otherwise, should be advanced. The weighing of costs and benefits -
- many of which are subjective, such as the value of a swimmable stream or pristine air -- is an
important part of this process. The growth of current environmental laws has proceeded as if
unencumbered by these inherent political constraints. As EPA Administrator Carol Browner has
herself remarked, "The average length of [an] environmental law has grown from 50 pages to
400 pages."*

The expansion of environmental regulation has not come without substantial cost, however. By
one estimate, current expenditures on environmental controls are annually about $140 billion in
the United States, or about 2.3 percent of our gross national product.’® Even if the U.S. can
afford to divert this much of the GNP toward environmental protection, it is also clear that
- "we’re not rich enough to spend it in the wrong places."* This sentiment reflects the reality
that despite the great amount of resources expended on environmental protection, such resources
are limited and important choices must be made. The Supreme Court has found that "available
resources may be spread so thin that agencies are unable adequately to pursue protection of the
physical environment and natural resources.

The failure to make the important choices regarding environmental protection is simply not an
option. One observer has noted that environmentalist influences may be "perhaps 10 percent
constructive, 90 percent destructive” because "their emphasis on largely imaginary hazards has
diverted attention from the real ones, and their pressures on regulatory agencies...has caused the
heavy expenditure of scarce scientific resources on non-problems, thereby reducing the resources
available for work on the real ones."%®

The example of remediation at Superfund sites provides a classic example of the role values must
inexorably play in the formulation and execution of environmental policy. It will not do to
embrace a policy that more should always be spent on the environment regardless of the
potential gain. A recent review of Superfund argued that:

In addition to the onerous liability standards, the problems of Superfund are
compounded by the demand for excessive cleanup -- the how clean is clean?’
issue. Intuitively, it might seem that ’cleaner is better.” Insistence on purity,
though, raises the costs of cleanups and thereby further induces recalcitrance by
potentially responsible parties. Excessive cleanup efforts also divert resources
from other sites and reduce the number of sites that can be addressed.*

The bottom line is that the demand for strong environmental protection must be balanced with
limited resources available for environmental protection. The establishment of this balance is
a process which of necessity combines economic, scientific and moral considerations. The
answer to "How Clean is Clean?" cannot be arrived at in any other manner. These factors must
be weighed in an atmosphere of accountability, and it falls to "Congress to act as a kind of
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conscience for EPA and other agencies -- asserting public concern and holding EPA accountable
for responding to it."*

Why Congress?

If a branch of government is to be entrusted with making decisions about how economic
resources are to be allocated in the environmental context, it is appropriate to ask which branch
of government should be empowered to make such judgements. The U.S. Congress is the only
answer. Whereas the importance of a quick and decisive unitary executive is relevant in areas
such as foreign policy where fragmentation is undesirable and sometimes dangerous,
environmental policy is largely domestic and inherently fragmented. More importantly, while
there are concerns about the accountability of the current government, it is clear that Congress
is at least somewhat more accountable to the desires of the American people than either the
executive or judicial branch.*

The fact that Congressional debate is responsible for the development of the major environmental
program statutes is not the sole reasoning for deferring to the judgment of the legislature in
oversight. It should be noted that whether the American people desire strong environmental
protections, and whether they view centralized federal regulations as the means of achieving such
protections, given the enormous scope of current environmental policies Congress has a
fundamental role to play. For example, at times of conservative Executive Branch leadership,
it has been the watchful eye of environmental advocates within the Congress that has kept the
pendulum from shifting too far against existing policy. Similarly, should the American people
make clear that they desire decentralized, free market approaches to environmental concerns,
such changes can not occur without active Congressional leadership.*

There is no doubt that Congress possesses "enormous authority” with respect to enactment and

‘supervision of environmental statutes.® If the process appears chaotic, such chaos is fairly
descriptive of any representative democracy in action.* In the case of the environment,
Congress’ collective trial and error have produced an institution generally sympathetic to
environmental concerns, although some would argue that Congress has mistaken broad public
support in favor of environmental protection with support for extensive federal environmental
regulation.*

Daniel J. Fiorino, in his recent review of environmental policy-making, described Congress’ role
as follows:

Asked to pick the one institution that has been the most important initiator of
national environmental policy over the last few decades, most observers would
select Congress. Unlike some policy areas, where there is a pattern of executive
leadership and legislative response, the source of change in environmental policy
has usually been Capitol Hill.*



Beginning with the adoption of the National Environmental Policy Act,”’ Congress enacted an
incredible series of statutes and continues to revise them to this day. With each statute,
Congress has become more learned -- and specific -- in the requests it makes of the
administrative agencies to whom it has delegated authority. [Although it can be argued whether
Congress’ increasing specificity has always been to the environment’s benefit**] As a result,
Congressional oversight has become more necessary and significant.” Among the techniques
utilized for oversight, the appropriations process -- both as a mechanism to fund projects and
to disfavor projects -- has become an important tool in effecting change.>

| Appropriations Riders Placed on the EPA

On July 28, 1995, the U.S. House of Representatives began its consideration of Title III of H.R.
2099, the appropriations bill that covers the Veterans Administration, the Department of Housing
and Urban Development, and various independent agencies. Among the independent agencies
under consideration was the U.S. Environmental Protection Agency, and Title III set forth both
the fiscal year 1996 funding levels for EPA and the appropriations limitations applicable for
fiscal year 1996." Depending upon how the provisions are counted, H.R. 2099 contained
some seventeen appropriations limitations restraining EPA activities. After vigorous debate on
July 28, an amendment introduced by Congressmen Louis Stokes (D-OH) and Sherwood
Boehlerts (R-NY) was adopted by a six-vote margin, and the seventeen riders were stripped from
the bill.*?

The defeat of the House appropriations limitations was controversial, heated, and ultimately
short-lived. After a furious bout of leadership discussions and vote counting, the Stokes-
Boehlert Amendment was re-voted on July 31, 1995. Following a successful motion to recommit
to the Committee of the Whole (a procedure that allowed the House to repeat the vote), the
Stokes-Boehlert Amendment was narrowly defeated.

It is not our intention to review each and every appropriations limitation within H.R. 2099.
Rather, we will group the appropriations limitations into related categories, as did Congressman
Collin Peterson (D-MN) in a recent presentation on the subject before President Clinton.® The
Peterson Memo, presented on August 4, observes that the limitations "do not prevent EPA from
enforcing environmental regulations. The riders are a temporary moratorium against specific
regulations that are of concern to both parties."* The appropriations limits are then divided by
the purposes for which they were introduced:

o to force the Senate to take action on regulatory reform legislation passed by the
House of Representatives. In this category is included the measures that delay
enforcement or implementation of certain Clean Water Act programs until such
time as Clean Water Act reauthorization legislation is adopted.” Because Clean
Water Act amendments already passed by the House would substantially revise
many of these programs in any event, Congressman Collin Peterson reasoned that
the riders would prompt Senate action -- an action necessary to make sure that



water infrastructure projects are not placed "in jeopardy.” It should also be noted
that the previous authorization of the Clean Water Act expired in 1992;

° to provide authorizing committees with time to act on legislation that reforms
underlying environmental laws. In this category are included appropriations
limitations affecting the employee trip reduction program under the Clean Air Act
and gxe arsenic, radon and radionuclei standards under the Safe Drinking Water
Act;

o to block enforcement of regulations that go beyond Congressional intent in the
law and to give Congress sufficient time to review these regulations. In this
category fall limitations covering implementation of inspection and maintenance
requirements under the Clean Air Act, implementation of risk management plan
requirements for certain facilities (i.e., oil and gas production and natural gas
processing) located in remote/low population areas, expanded requirements for
Toxic Release Inventory reporting, and impermissible use of permitting authority

- and air standards to implement EPA’s so-called "Combustion Strategy;"*’

o to give states more time to comply with regulations. In this category falls the
appropriations limitation regarding the Title V operating permit program. Litigation and
negotiations regarding this controversial program has made several states miss key
deadlines and the rider pushes back implementation of the program one year to avoid
penalization;®

° to require regulatory agencies to consider additional information. In this category falls
the appropriations limitation delaying the maximum achievable control technology
program for petroleum refineries, a proposed rule that would impose a cost of more than
$800 million while reducing cancer incidence by less than 0.33 persons per year. Data
from the "early 1980’s instead of available data from 1993" was used to generate the
proposal;*® and

o to block regulations that are duplicative or which actually conflict with other policies.
In this category would fall riders dealing with redundant agricultural regulations, Delaney
clause enforcement against pesticides previously approved, and protection of state laws
establishing environmental audit privileges.®

The Current Controversy

The appropriations limitations discussed above must be viewed through the lens of the
appropriations process. First, each limitation only applies for one fiscal year. Therefore,
limitations are better characterized as temporary moratoria or fixes then permanent solutions.
Second, the appropriations process begins with its own hearings, but often relies upon the
findings of committees of substantive jurisdiction. And third, and most important,
appropriations limitations are like any other legislation: they must be passed by both Houses



of Congress either signed by the President or subject to an override of a Presidential veto. With
these points in mind, some objections to appropriations limitations are at best meritless and at
worst distortion.

Do the appropriations limitations "roll back" environmental protection?

One member of Congress termed the riders "the biggest step backward in environmental
protection that this body has considered since the original Earth Day, 25 years ago."s! While
it is not our intention to defend each appropriations limitation in seriatim, it is clear that the
preceding characterization is mere hyperbole. As discussed above, one can firmly defend
protection of the environment and not endorse the contemporary reliance upon centralized,
federal environmental regulation. Indeed, given cost considerations, regulation for regulations’
sake is hardly a recipe for environmental protection. When resources are misplaced in the
regulatory context, EPA "consequently may divert regulatory concern from other more serious
concerns."® Moreover, most of the riders in question are minor, affecting a few small
portions in a handful of gargantuan laws. The exception, as noted above, are those designed to
induce prompt reauthorization of the Clean Water Act.® Another point worth mentioning is
that some of the riders are actually similar to ones included in bills signed into law by President
Clinton last year.** Suffice it to say that reports of the EPA’s death are an exaggeration.

In particular, we would reference the two limitations regarding combustion of hazardous waste.
In that case, EPA was utilizing authority allegedly under the Resource Conservation and
Recovery Act to condition combustion unit permits with requirements that went beyond RCRA.
Further, EPA was in the process of developing a hazardous air pollutant standard designed to
unfairly disadvantage the recovery of energy from hazardous wastes combusted in boiler or
industrial furnaces, such as cement kilns.%

In this instance, if EPA’s policy moves forward despite the constraints imposed under both
RCRA and the Clean Air Act, EPA could succeed in discouraging or eliminating recycling
hazardous wastes for energy recovery. We agree with the Chairman of the Subcommittee on
Regulatory Affairs of the House Committee on Government Reform, Congressman David
MclIntosh (R-IN), who wrote to Administrator Browner that:

In my opinion, if EPA is allowed to discourage or eliminate recycling of
hazardous waste as fuel for boilers and industrial furnaces, the result will be
greater emissions and more adverse impact on human health and the environment.
If cement kilns and other devices do not supplement their fuel with waste, such
devices will return to the combustion of 100 percent fossil fuels with consequent
air emissions and extractive wastes. Meanwhile, the waste-fuels will be
transferred to commercial incinerators, which therefore will also have greater
total emissions. The result? Children, the elderly, and other susceptible groups
in our society will be exposed to greater emissions of all harmful constituents,
including mercury and dioxin.%
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In another provision, the EPA would be forced to delay the implementation of a MACT emission
standard for refiners for one year, in order to give the EPA time to utilize more accurate and
up-to-date data. In the EPA’s own rulemaking proposal, the health benefits of the rule were
described as "small" and emissions reductions were termed “modest."® One flaw in the EPA’s
costly approach, according to the Senate Appropriations Committee report, is that "key
emissions data are based on 1980 data that do not reflect controls which facilities have adopted
in the past 15 years. The Committee understands that while the EPA was aware that this
methodology overstates emissions, the Agency made no attempt to adjust or modify their
estimates.” The appropriations provision forces the EPA to modify their conclusions to reflect
reality.

It should be noted that in these instances, when faced with a choice between maximizing
environmental protection and extending regulatory power, the EPA seems to be opting for the
latter. In such instances, how could one not applaud Congressional efforts to reorient the
Agency’s priorities?

Each rider must be evaluated upon its own merits. After all, there could be riders that are
completely inappropriate. However, forcing the EPA to reconsider suspect priorities or
_instances in which the Agency has gone beyond the authorization of Congress remains a laudable
objective.

Are appropriations limitations an abuse of Congressional process?

Several members of Congress have argued that the limitations attached to H.R. 2099 constitute
a "sneak attack"® principally because the provisions were considered "without the opportunity
for authorizing committees to consider the issues."® To avoid such outcomes, the ranking
minority member of the House Committee on Commerce, Congressman John Dingell (D-MI)
reminded members that, "One of the ancient rules of this body is that we should legislate in the
legislative committees and appropriate in the appropriation committees. "7

If the "ancient rule” established a high wall of separation between appropriations and
authorizations, the debate concerning development of H.R. 2099 may reflect an important
turning point in the relationship between the two Congressional functions. Here, as the
statements of the Chairmen of the House Commerce Committee,”! the House Resources
Committee,” the House Infrastructure Committee,” and other Committees and Subcommittees
indicate, authorizing committees had worked hand in glove in cooperation to review the
appropriations limitations. Chairman Bliley (R-VA) of the House Commerce Committee (the
Committee of substantive jurisdiction for most environmental issues) described a process in
which "many, many other proposed riders...did not make it into this bill" because the Commerce
Committee had reviewed them and decided further debate was necessary.™

It would further appear that a formalistic separation between authorization and appropriation is

called upon not necessarily to vindicate high principle, but often simply to achieve political
advantage. Where you stand, it seems, does depend upon where you sit. Consider that the
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Endangered Species Act authorization ended in 1992, but "legislation" on appropriations bills
keeps the statute alive to date.” Further, wastewater treatment grants and other infrastructure
programs apparently had appropriations held in abeyance until such time as authorization was
complete -- and in motions supported by sponsors of the Stokes-Boehlert Amendment.” Even
Congressman Dingell supported an appropriations rider regarding corporate average fuel
economy standards faced by the automobile industry.” Inconsistencies regarding this venerated
separation of authorization and appropriation were so much in evidence that one member offered
the following prayer, "Dear Lord, may our words today be sweet, for tomorrow we may have
to eat them."”

The necessity for hearings in the case of the limitations language within H.R. 2099 was a
chimera. The Chairmen of each authorizing Committee of substantive jurisdiction over the
environment spoke in favor of the provisions. Hearings were held on the issues present in
individual riders in both the Appropriations Committee and in the authorizing Committees.”

The most important factor militating in favor of appropriations limitations are those cases in
which the EPA itself has exceeded its legislative authorization. It is a peculiar convention
indeed that would restrain appropriators from limiting funds and would thereby force
appropriators to fund agency actions that were not previously authorized by law. As the
Peterson Memo cited above indicated, several riders were proposed merely to limit EPA to
existing law.® In describing one rider, Chairman Joe Barton (R-TX) noted that hearings before
his Commerce Oversight Subcommittee led him to the conclusion that "the language requires that
EPA do only what it is already required to do."* It is a troubling conclusion indeed if rule
or convention regarding appropriations forced members of Congress to assist EPA in violating
the intent of Congress by providing the money to do so. Chairman McIntosh summarized the
difficulty:

The bottom line from my perspective is that current EPA policy is as incorrect
as is EPA’s interpretation of H.R. 2099. The limitations provisions of the EPA
appropriations bill do not eliminate the Agency’s ability to require permit
conditions or to set protective [standards]...In both cases, EPA may regulate
consistent with statute and process. If EPA is uncomfortable with being limited
by law, it makes Congressional resolve to do so all the more essential in a
democracy.®

Conclusion

In years past, appropriations limitation provisions have been sharply criticized for failure to meet
substantive and procedural criteria. And yet, probably the most eloquent support for use of
appropriations limits to constrain environmental regulation came from the sharpest critic of the
recent use of such limits. In an attempt to dissuade his fellow members from voting in favor
of the riders, the ranking minority member on the VA, HUD Appropriations Subcommittee,
Congressman Louis Stokes, observed, "And when our constituents find out how radical . . .
these riders are, they will certainly hold us accountable."®® While Rep. Stokes’ estimation of
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the riders’ likely impact is clearly one that we do not share, his point about accountability is one
we accept.

Accountability should be embraced and not avoided. Technocratic administrative agencies
manned by unelected, career civil servants are largely beyond public scrutiny once authority has
been delegated. Therefore, absent broader institutional reforms, such as explicit limitations on
the delegation power, strong sunsetting requirements, or the like, the appropriations power must
be exercised as a means of holding unresponsive agencies in check. If members of Congress
discover that an administrative agency requests funds when it is arguably "out of control,"®
then it is not merely the right of those members, it is their duty to limits funds. That is the
meaning and importance of accountability.®
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