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EXECUTIVE SUMMARY

The operating permits program under Title V is the most significant innovation in the 1990
Amendments to the Clean Air Act. Although it makes no changes to the substantive provisions contained
inthe rest of the Act, Title V requires “major” industrial sources of air pollution to incorporate all of these
requirements into a single document or “permit.” These permits, approved under state programs, will
become the primary enforcement vehicle of the Clean Air Act, similar to the operating permits under the
Clean Water Act.

Although ostensibly run by the states, the EPA retains ultimate control over the state permitting
programs, giving the agency numerous opportunities to meddle in the process and micromanage industry
when it so chooses. Environmental groups, exploiting the generous public participation and citizen suit
provisions, will also acquire unprecedented power over industry.

Title V will impose substantial costs on industry. EPA puts the cost of Title V at $500 million
annually, but others believe this estimate may be an order of magnitude too low. In addition to the high
paperwork and compliance costs, Title V's extensive procedural requirements can resultin costly delays
lasting months or even years, both during the initial permitting process, and in the required revisions to
existing permits to incorporate changes at a permitted facility. The potential delays will be particularly
troublesome for fast moving industries where facility changes are frequent and it is necessary to quickly
bring products to market.

Giventhe significantimprovementsin air quality since 1970, and the marked declines in emissions
from the large industrial facilities Title V targets, it is difficult to justify the introduction of a new and
expensive enforcement scheme at this time. EPA has not attempted to quantify the benefits, in terms of
cleaner air, it expects from Title V, but they are likely to be marginal.

While a few legislative changes could make Title V considerably more tolerable than it currently
is, there is no reason not to do more. No matter how modified, Title V will never achieve results at an
acceptable cost. There now exists a unique window of opportunity to eliminate Title V before it becomes
an entrenched part of the regulatory landscape. If all thatis accomplished is the softening of a few of Title
V’s more onerous aspects, the current period may one day be looked back upon as a lost chance at gettin
rid of the most dispensable title in the Clean Air Act.
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INTRODUCTION

The operating permits program under Title V is the most significant
innovation in the 1990 amendments to the Clean Air Act. It fundamentally
changes the workings of state and federal air emission control. However,
despite the recent focus on the Clean Air Act by reform-minded legislators,
Title V has received relatively little public attention.

Although it makes no changes to the substantive provisions contain'Efqlﬂe V exhibits
in the rest of the Act, Title V requires “major” sources of air pollution to
incorporate all of these requirements in a single document or “permit.” THiE1aNy of the
permit must be approved through programs run by the states. Operatrggomematic
permits will become the primary enforcement vehicle of the Clean Air Act. ..
characteristics of
The stated purpose of Title V is to bring to the Clean Air Act a’the current fed-
operating permits program similar to the one in the Clean Water Act. Permits
are designed to clarify the requirements applicable to each emissions sol@d@l approach to
and facilitate their enforcemehtWhether the operating permits program environmental
under the Clean Water Act can or should be duplicated in the realm air )
emissions was never seriously debated. protection.

Title V exhibits many of the problematic characteristics of the current
federal approach to environmental protection. It is a rigid and prescriptive
system of command and control emphasizing process over substance and
fostering an adversarial relationship between environmental regulators and
industry. Most states already have air emission operating permit programs.
Title V federalizes these state programs, making them considerably more
complex and costly to implement.

Itis difficult to justify the implementation of Title V at this time. With
a twenty year record of substantial declines in air pollution, particularly
among the large industrial emissions sources targeted by Title V, itis unclear
why a radically new federal enforcement scheme targeting such sources is
needed now. Moreover, Title V is unlikely to achieve additional improve-
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ments in air quality. The EPA has never attempted to quantify the benefits it
expects Title V to achieve, perhaps because they will be so meager.

While the benefits of Title V are questionable, the costs are not. Title
V imposes startlingly high compliance costs. More ominously, industries are
concerned about Title V's effect on timely operational flexibility. In addition
to the initial delays in obtaining a permit, revising an existing permit to account
for operational changes at a regulated facility or other post-permit events is
a time consuming process, involving numerous precedural steps. Title V is
replete with opportunities for the EPA and environmental groups to tie up
these permit revisions with procedural delays, in effect giving them unprec-
edented power over industrial changes. In fast moving industries where
changes are frequent, such as electronics or pharmaceuticals, such delays will
make it difficult to stay competitive, and deliver new products to consumers
in a timely fashion. Once issued, these permits will facilitate enforcement
actions initiated by EPA, the states, and environmental groups, for violations
of permit terms, including minor technical violations. No other nation has
anything as onerous as Title V, giving foreign competitors and American-
owned plants located abroad a significant competitive advantage.

At the very least, legislative changes should be made to Title V to
reduce the costs and procedural delays imposed on American industry.
Ideally, Title V would be completely eliminated. Although less well publi-
cized than some of the other problems with the Clean Af Aitte V, in its
current form, provides a very good reason for an extensive overhaul of the
Act.

OVERVIEW OF TITLE V

Setting Up Title V: EPA Approval of State Programs

The day to day operation of Title V will, at least in theory, be run by
the states. Each state will review permit applications, issue final permits, and
enforce them under its own program. But states must first submit their
planned programsto EPA for approval. Before receiving approval, each state
must demonstrate that its program will evaluate permit applications accord-
ing to the minimum standards set out in Title V and the EPA regul&tions.
States are permitted some flexibility regarding the specifics of their programs,
butonly where EPA allows. State permit program requirements are described
in the sections below.

States were supposed to submit their applications to EPA by Novem-
ber 15, 1993 and EPA was required to approve or reject, in whole or part,
within one year. Asis often the case with federal undertakings of this size, the
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Timeline of Title V Deadlines and EPA Rulemakings

August 29, 1994

Clean Air Act submit permit EPA mustimpose a
Amendments of 1990 programs to EPA for approved, regulated sources federal programon
enacted, includes Title approval, November have one year to submit states not yet

V, November 15, 1990 15 '1993 permitapplications, approved,
’ November 15, 1994 November 15, 1995.

4 1 1 ] 4 1 )
I 3 1 ¥ 1 3 1

EPA promulgates EPA proposes a EPA issues white paper

final rule on Title V rule substantially suggesting further
Fhtetives , changing Title V. changes to Title V, July
uly =4, 10, 1995.

process has fallen severely behind schedule. Many states missed the deadline.
EPA has contributed to the delays by repeatedly making substantial changes
to the implementing regulations, including a new set of proposed rules due out
in July 1995 (see the following figure). To date, less than half the states have
obtained approval for their air permit programs. Nonetheless, EPA is
required to impose sanctions on states that miss the deadline.

If a state does not have an approved program in place by November
15, 1995, the EPA mustimpose a federal operating permit program on the air
emissions sources in that statence a state programis approved, or afederal
program is imposed, existing sources of air emissions have one year to file a
permit applicatiort. States must act on at least one third of all permi . .
applications each ye&rAs an inducement to the states, the law allows thenEaCh industrial
to collect permit fees from the regulated sources, based on the quantitygfhyyrce of air

emissions by the permittée. ..
emissions must
determine if it

Each industrial source of air emissions must determine if it com&&OIMES under Title
under Title V andis required to file a permit application. However, like nearly/ gnd Is required
everything else in Title V, the standards are unclear. For now, EPA ht':\s . .
allowed state programs to limit the Title V requirements to “major soufces. 0 file a permlt
A major source is defined as a stationary source that: app|ication_

Who Must Obtain a Permit

e emits or has the potential to emit 10 tons per year of 179
listed hazardous air pollutants, or 25 tons per year of any
combination of hazardous air pollutants under § 112 of the
Clean Air Act;

e emits or has the potential to emit 100 tons per year of any
air pollutant under 8302 of the Clean Air Act; or
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e emits or has the potential to emit certain criteria pollutants
(volatile organic compounds, oxides of nitrogen, carbon
monoxide, particulates) in nonattainment areas under Title
I, part D, based on several sliding scales which depend on
the severity of the nonattainment and the pollutant at
issuet?

Additionally, there are complex rules designed to thwart efforts on the part
of industry to split up sites into two or more sources in order to fall below the
threshold level&!

EPA initially limited the applicability of Title V to “major” sources
until the program is up and running, but may later expand the universe of
applicable entities when feasible. Approximately 34,000 industrial sites are
“major,” and must be permitted. EPA currently allows states to exempt
smaller, non-major sourcé&sWere this exemption narrowed or eliminated,
as many as 350,000 additional sources, including small businesses such as gas
stations and dry cleaners, would also need to obtain a Title V périitiere
is little in Title V that limits its reach in this regard. And, if EPA hopes to
control most of the nation’s industrial air emissions through Title V, much as
it controls water emissions, it will have to expand the number of sources
subject to Title \A?

Important to recognize is that Title V applicability thresholds are
based on the “potential to emit,” not on actual emissions. The “potential to
emit” assumes that a source operates 24 hours a day, 365 days a year, and
ignores any efforts to reduce actual emissions unless they are federally
enforceablé® This standard has created irrational results for many types of
entities with much more limited emissions.

“Potential to emit” ignores the seasonality of many kinds of emissions.
For instance, many grain elevators will need to obtain a permit, based on the
assumption thatthey are constantly being filled and emptied and emitting dust
particles, though this is virtually impossible given the realities of the busi-
nesst’” Title V also covers types of equipment that make a negligible
contribution to air pollution. Potential emissions from backup generators, for
example, are calculated assuming they are in continuous operation through-
out the year, butin reality such equipment s rarely if ever in operation. Also,
sources whose emissions are below Title V threshold levels because of state
orlocal requirements that are not federally enforceable, and sources that have
voluntarily undertaken measures to reduce pollution will still have to comply.
Nothing other than federally enforceable limits can be used in determining the
potential to emit.

The result of the wide net cast by the “potential to emit” thresholds is
the application of Title V permit requirements to a large number of sources
with no regard for their actual air emissions. In recent months, EPA has, for
the first time, shown some concern about Title V's extreme breadth. In a
policy memorandum, EPA said they may aiew cstatesataiexempt certain
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sources whose actual emissions are considerably less than potential emis-
sions. An EPA rule on this point may be forthcoming.

Permit Applications and Permit Content

Sources required to obtain a permit must submit a timely and complete
applicationt® Each application mustinclude extremely detailed information
about

the emissions atthe source, a citation of all air pollution control requirements,
acompliance plan, and certification of compliance with all applicable require-

ments!® Pending applications must be updated to include any relevant new
information arising after the initial submissi#nThe permit application for

a small iron foundry, for example, runs several hundred pages, and must list

such minutiae as the estimated amount of dust kicked up by motor vehicles

as they enter and leave the parkingloh responsible official must attest to

the truth, accuracy, and completeness of each application, including the
certification of compliancé Potential

Each permit issued shall list all federally enforceable air emissioﬁmlSSIOnS from
limitations and standard$. The extensive monitoring, recordkeeping, re-backup genera-
porting, and inspection requirements must also be incléfddeermits are
good for a maximum of five yeatsthough most permits will probably have tors are calcu-
to be revised several times during that span. A new permit does not provlgged assuming

much long-term certainty. they are in con

Existing facilities going through the permit application process for th¢i nUOUS opera’[ion
first time as well as new facilities being planned or under construction wi
suffer extensive procedural delays, up to 18 months, during which they canibtroug hout the
be certain what their approved permit will or will not alléid.ong lag times year.
before commencing operations are very costly and in some cases render a
planned facility economically unfeasible.

Intel Corporation provides a clear example of a company that will be
hurt if Title V causes procedural delays. Those familiar with personal
computers know that Intel produces an entirely new generation microproces-
sor every few years. The 386 microprocessor was introduced in 1985. Itwas
replaced by the 486 in 1989, followed by the Pentiumin 1993. The Pentium’s
replacement is currently in the worKsTitle V could prevent Intel from
maintaining this pace. In a globally competitive field such as semiconductor
production, Intel is only slightly ahead of other manufacturers and already
must contend with numerous delays caused by other U.S. environmental laws
and regulations, such as the New Source Review program. Now, Title V
poses additional delays that may slow new product introductions. One of
Title V's few purported benefits to industry is the so-called permit shield
provisions, whereby the actions of a permitted source that come within the
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permitterms would be shielded against enforcement by EPA, the states, or the
public?® For example, a subsequent determination that a permit term allows
more than it should have, or a post-permit change in EPA’s interpretation of
an existing rule could not be used in an enforcement action against a permitted
facility.

Unfortunately, numerous exceptions reduce the permit shield’s utility
to industry?® For one, permit shield provisions are optional to stdtéthen
adopted, they are limited to terms explicitly addressed in the permit, and do
not include applicable requirements promulgated after the permit was is-
sued® Nor do they preclude EPA from reopening a permit to eliminate any
perceived deficienci€®. In addition, the statutory and regulatory language

] describing the permit shield is so unclear that, in many cases, regulated
The permlt sources cannot confidently rely on their protectiSnin effect, the permit
application for a shield provisions do little to reduce the uncertainty of Title V.

small iron
foundry runs THE CLINTON EPA
AND POST-PERMIT FACILITY CHANGES
several
hundred pages, Most regulated sources regularly make operational changes at their
and must list facilities that may affect emissions, such as manufacturing process or product

design changes or increases in production levels. Title V subjects many such
such minutiae as changes to review, making it a permanent bureaucratic imposition on indus-

. try.3* The needs of industry to stay flexible and competitive, particularly in an
the estimated J e P Y

increasingly globalized marketplace, is at odds with Title V.

amount of dust
. To complicate matters further, last August the EPA proposed a new

kicked up by MO- rule affecting facility changes, and is now in the process of proposing another
tor vehicles as rule Under the EPA rules currently in effect, there are three categories of

operational changes, with different procedural requirements for3each.
they enter and These categories were conceived so that environmentally unimportant changes,
leave the parking such as a minor rearrangement of an assembly line, the replacement of a
lot broken or obsolete piece of equipment, or a switch to a slightly different fuel
ot. source, can be made relatively quickly and easily, while more serious changes,
such asthose likely to cause an overall increase in emissions beyond that which
the permit currently allows, invoke a greater number of procedural®teps.
Unfortunately, the regulations would impose procedural delays on some
environmentally minor modifications. Companies must wait for approval

before implementing changes, or risk the expense of undoing the change
should it be subsequently rejected, as well as legal penalties in some cases.

The Clinton EPA rules proposed on August 29, 1994 will make
matters worse. These rules expand the scope of operational changes subject
to procedural requirements, including changes that are environmentally
inconsequential and/or have already been subjected to considerable process
at the state level, such as the tens of thousands of changes made each year
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under minor New Source Review (NSR) progrdnT.his complex proposal
was strongly criticized by industry, and EPA is currently considering arevised
proposal.

Whatever final rule on permit revisions emerges, it will significantly
influence regulated industries’ ability to compete, particularly in fields where
changes are frequent and necessary. Thus, itis important for industry to take
advantage of every opportunity under the law to maintain as much flexiblity
as possible. Sources of air emissions, when applying for their initial permits,
can, to an extent, reduce future problems by incorporating leeway into their
applications. For example, a source can easily switch from one reasonably
anticipated operating scenario to another if both are part of an approved
permit3® Butthere are limits to what will be allowed in a permit, and what can
be anticipated years in advance.

In addition to operational changes, Title V's procedural obstacle
course must be repeated when EPA promulgates a new regulation or standard

that applies to a permitted source, when EPA decides to reopen a permit “foh
cause,” or when the five year permit term is‘up. Changes at a
facility, even

One concern is that the procedural guantlet may create perverse, . :

incentives. Technological advances continually give industry more efficiedditions of new

and less polluting means to operate. But because changes at a facility, eé%iuipment that

additions of new equipment that may lead to reduced emissions, must go

through Title Vs costly and time consuming process, owners and operatéiddy lead to

may choose to continue using existing equipment because it has already T@duced emis-

approved. For example, energy intensive manufacturing facilities have the

incentive to save on energy costs by periodically updating their equipmedlONS, MUSt go

base with newer, more energy efficient systems. But such a change may rﬂawough Title V's

trigger Title V delays, providing a reason to maintain the status quo. .
costly and time

Fast-to-marketindustries, already anticipating difficulties in compIyCO nsuming pro-
ing with Title V in its original form, are particularly concerned about the
EPA’s proposed rule. An electronics company, for example, may makeé€SS.
numerous process changes annually, any one of which could now cause
administrative delays. Intel estimates it makes 30 to 60 such changes annually
at each facility, and the Title V delays caused by just one of those changes
could allow foreign competitors to beat them to matkefom Dauvis,
Director of Environmental and Safety Affairs at AT&T, notes that “approval
of every change and modification might take as long as the life cycle of many
of our products:*®

In effect, under the Clinton EPA’s August proposal, Title V red tape
could tie up a high tech product long enough for a global competitor,
unhindered by Title V, to introduce it first. It could even delay the
introduction of a product until it is obsolete. “Unless the proposed rules are
changed, we will have to consider locating new facilities overseas,” says Tim
Mohin, Government Affairs Manager at Infél.
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In addition, changes as simple as stepping up production to meet an
unexpected surge in demand for a particular product may require time
consuming procedures. The pharmaceuticals industry is particularly con-
cerned. Thomas White, Associate Vice President of the Pharmaceutical
Research and Manufacturers of America, notes that the “administrative
procedures hinder our response to natural disasters or epidemics which force
us to shift production to meet the greater-than-expected need for [a]
medicine.**

The August 29th proposed revisions came about in part as a result of
legal pressure from environmental groups, claiming that the existing rules
allowing industrial changes without public participation violate the stétute.
Butthe Clinton EPA also seemed anxious to eliminate what it perceived as an
anti-environmental leftover from the Bush years. The Bush Administration’s
Competitiveness Council, in one of the most heated debates over the Clean
Air Act’'simplementation, fought hard for a modicum of operational flexibility
in Title V. Under these rules, many environmentally insignificant facility
changes could be implemented without procedural delays. However, ina July
1994 press release announcing the proposed rule, the EPA derided these
efforts as a “Bush Administration Competitiveness Council decision to
restrict the public’s right to participate in environmental decision-makfg.”

But now, as a result of strong industry opposition and the political
consequences of the 1994 elections, EPA is in the process of promulgating
another new proposal. Although it may restore some of the flexibility that the
August 29th proposal would have taken from industry, it is not likely to
eliminate all of the time consuming and costly procedural requirements
imposed on environmentally minor facility changes.

PRIVATE INVOLVEMENT IN THE
PERMITTING PROCESS

Title Vis wide opento federal and environmental group involvement.
Initial permits and renewals, reopenings of existing permits, and some
revisions necessitated by operational changes at a source are subject to a
period of public comment, and a public hearing if requested, giving environ-
mental groups or local citizens the chance to inject themselves into the
process’ Each state, in addition to its own review process, must submit all
of the above actions to the EPA (as well as to other states that may be
affected)?® The EPA is given veto authority. States must remedy EPA
objections, and the failure to do so will result in a denial of the applicétion.
If EPA declines to object, any person may petition them to b Benials
of such petitions are subject to review in federal COUBPA also retains
oversight authority for all state programs, and can impose sanctions for
failuresin administration or enforceméhtn addition, interested parties may
challenge a state’s issuance of a permit in state €ourhus, the EPA,
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environmental organiza-

tionsand NIMBY (not-in- || Opportunities for EPA and Environmental Groups to
my-backyard) groups have Delay Initial Permits, Re-openings, Renewals, and

several opportunities un- . .
der Title V to block indus- Certain Facility Changes

trial operations by petition-

ing and litigating for per- || Public comment period 30 days

mit denials. This can ex-|| Notice of Public Hearing 30 days

tend the permitting pro- Opportunity for EPA to object _ 45 days
cessindefinitely and greatly If EPA objects, state submital

increase uncertainty for ofarevision. _ 90 days
businesses subjected t{ If EPA doesn't object, public

Title V (see the accompa- ~ petition for EPA to re_con5|der 60 days
nying table). Review of final state action in state court up to 1 year

Review of EPA's failure to object in federal court up to 1 year

Once issued, the
permits will facilitate enforcement of the substantive provisions in the Clean
Air Act by the states, the EPA, and citizen groups. These provisions are
similar to those contained in the Clean Water Act. To assist the public, nearly
all of the information in permit applications, final permits, and, most impor-
tantly, the data generated by subsequent self-monitoring, reporting, and
recordkeeping requirements must be made available to members of the public
upon request, giving these parties access to the evidence necessary to take
advantage of the Clean Air Act’s citizen suit provisiéh#ny failure to
provide the data is itself a violation of Title V.

Title V is designed to facilitate citizen suits under the Clean Air Act.
The “standing” requirements are very broad — for practical purposes,
standing is no barrier to environmental groups under Title Xlso, as a
result of a suit, civil penalties can be imposed in addition to injunctive tfelief Title V IS de-
Litigation expenses are also recoverable, sometimes in excess of the actual .-
costs incurred by the litigating pafyln some cases, fines, rather than goingSlgned to facili-
to the U.S. Treasury, may go to environmental groups for use in what g@gte citizen suits

termed “beneficial mitigation projects®”
i mItgation prol under the Clean

In many respects, Title V represents a shift away from the traditiongljr AcCt.
presumption of innocence — industry is presumed guilty of violating the
Clean Air Act, and must continually establishitsinnocence. Industrial sources
are obligated by law to publicly demonstrate compliance, and anyone has the
power to prosecute for non-compliance.

Proponents of such citizen suit provisions have held up the Clean
Water Act as a successful model. The operating permits program under the
Clean Water Act was designed to have a large private enforcement element.
Some pointto the large numbers of citizen suits as proof of their utility. More
than 100 such suits are filed each year, comprising a significant part of Clean
Water Act enforcement. As Title V was modeled on the Clean Water Act,
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citizen suits will likely be common under Title V as well. However, the citizen
suits under the Clean Water Act have proven an inefficient enforcement
vehicle, and it is unlikely that they will fare better under the Clean AiP%Act.

One problem with citizen suits under the Clean Water Actis that they
tend to be misdirected. Most of the suits are aimed at large industrial sources
of water pollution, while such sources contribute less than 10 percent of
current water pollutio® The dominant sources of water pollution today,
municipalities and agriculture, are largely untouched. Industry is an attractive
target for reasons that have nothing to do with environmental protection. For
one, businesses, more often than municipalities, choose to quickly settle
rather than go to court, providing environmental groups a financial incentive
to litigate. Settlements can be expected to cover litigation expenses and
mitigation projects. Inaddition, for ideological and public relations reasons,
the environmental groups who bring most of these suits prefer to target large
corporation$! The defendants in citizen suits under Title V will likely be
chosen for the same reasons.

The extensive monitoring and recordkeeping data made available to
the public, combined with the Clean Air Act’'s numerous requirements, are
conducive to citizen suits for relatively minor infractions. Such infractions
can be spotted with minimal effort, often requiring no more than a few hours’
effort from a student volunteer taught to scan the data, and a potentially
money-making suit can be filed atlow cost. Many suits under the Clean Water
Act focus on insignificant technical violations. These suits have legal
grounding, but do nothing to enhance environmental qufalitye problem
of such “nuisance” citizen suits will likely occur under Title V as well. In fact,
the EPA has indicated that a source in full compliance with all air emission
limits is nonetheless subject to enforcement for a technical vioFtion.

It should be noted that the generous public participation opportuni-
ties, both in the permitting process and in subsequent enforcement provisions,
will likely be dominated by the large professional environmental advocacy
groups such as the Natural Resources Defense Council and the Sierra Club
Legal Defense Fund, with only minimal involvement from local grass roots
organizations and community groups. While Title V is promoted by the EPA
as avehicle for direct participation by citizens concerned about the air quality
in their communities, it is actually ill-suited for that purpésk.is so legally
and procedurally complicated that it will discourage (if not preclude) all but
professional environmentalists from meaningful participation, exceptinthose
extreme cases where NIMBY groups are activated. Whether the involvement
of professional environmentalists reflects the real interests and concerns of the
local communities is a matter of considerable debate.

The prominent role of EPA and environmental groups in Title V also
diminishes state control of operating permit programs. Thisisironic, as Title
V has actually been characterized by EPA officials as a program that gives
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power back to the states. However, forty-five states, including most of the
heavily industrialized ones, already have some type of state-run air emission
operating permit programs. By most accounts, these programs are relatively
efficient and effective, at least compared to federal programs. Title V brings
these programs under EPA control, giving the federal agency the opportunity
to meddle in the permitting process and micromanage industry when it so
chooses. In effect, the EPA treats the state environmental agencies like
subordinates, delegating extensive duties while retaining ultimate responsibil-

ity.

Special interest groups, exploiting the generous public participation
opportunites and lax standing requirements discussed above, can also getinto
the act of second-guessing industrial decisions. Lawyers at the national
environmental organizations can simply peruseRigeral Registeeach
day, make a note of any pending new or revised permit applications they
object to, and deny or delay them with public hearings, petitions, and/gOme see the
lawsuits, even if they don’t have a legitimate environmental concern. Activ- i
ists who dislike a particular corporation or industry, or have a general anf@E€rmiIt program
technology bias, will gain a powerful new weapon. Title V may also bas little more
misused by competitors or disgruntled former employees. Some see the
permit program as little more than a costly vehicle for the EPA, Iargﬂ’]an a costly
environmental groups and others to exert increased power over industr)vehide for the

EPA, large envi-
TITLE V AND THE REST OF THE CLEAN AIR ACT ronmental groups

An operating permits program has been a part of the Clean WaterA@nd others to
since 1972. In contrast, the Clean Air Act evolved, since 1970, into g8xart increased
extremely complex and potent statute without such a program. Title V must
now mesh with numerous Clean Air Act provisions, including some that mEQOWGF over
no longer be necessary once Title Vis in place. But Title V was added to 'ih'?dustry.
Actwithout compensating deletions or streamlining of the other titles, despite
the factthatitis supposed to be the single comprehensive enforcement vehicle
for all of the Act’s substantive provisions. As a result, Title V brings an
additional layer of bureaucracy to a statute already notorious for massive red
tape and redundanciés.

EPA has yet to explain precisely how Title V fits in with state
implementation plans (SIPs), the new source review program (NSR), the air
toxics program, enhanced monitoring, and others, let alone other pre-existing
state-level requirements. The questions raised by the complex interface
betweenthese provisions and Title V is beyond the scope of this analysis. EPA
clarification on these matters would be helpful.

LAST MINUTE REVISIONS TO TITLE V
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At the time of this writing, the EPA is in the process of promulgating
anew rule on Title V. While the proposed rule has not yet been published in
the Federal Registerthe EPA has released a white paper describing the
suggested revisiorts.

The white paper offers several measures to reduce the paperwork
requirements associated with obtaining a Title V permit, clarify some ambi-
guities in previous rules, and streamline certification of compliance proce-
dures. Mostimportantly, it reduces the number of environmentally insignifi-
cant changes under minor New Source Review that need to be included in
Title V permits and permit revisions.

The white paper is a belated step in the right direction, but leaves the
fundamental problems of Title V intact. Even if these changes become final
rules, Title V will remain a program imposing costly delays and red tape while
achieving few environmental gains. In addition, the white paper has no legal
force, thus industry cannot be certain about the manner and extent that Title
V will be changed until the final regulations have been promulgated —
something that will not happen for several more months. EPA may choose
to narrow some of the revisions in the final rule, and environmental groups will
undoubtedly pressure themto do so. And, since EPA has substantially altered
Title V rules several times already, it is not unreasonable to assume future
changesin 1996 or 1997, perhaps ones that, political circumstances allowing,
will eliminate the prospective concessions that the white paper suggests.

THE COSTS OF TITLE V

As affected industries and state environmental agencies are preparing
fortheir Title V deadlines, they are realizing how expensive implementing this
program will be. Compiling the permit applications, which require an
exhaustive amount of detail, running them through the gauntlet of procedural
steps, and complying with the monitoring and other ongoing requirements is
costly for regulated companies. Compliance is so complicated that few
companies can handle it in-house, necessitating the use of consultants and
lawyers. The costs of inital compliance can reach $200,000 per f&cility.
Even the smallest affected sources will typically pay tens of thousands to
comply® The impact will be particularly severe for single-facility manufac-
turers and other small entities that come under Title V, many of whom are
already having difficulties absorbing high regulatory compliance costs, and
cannot afford much more.

States are also going to expend significant resources on Title V. Many
state environmental agencies are doubling their staffs to meet the deadlines.
The Ohio Environemntal Protection Agency, for example, is adding 100 to
150 people and spending half its budget on TitRé V.
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Source: Indur Goklany, “Richer is Cleaner: Long-Term Trends in Global Air QualitJfiénTrue State of the Planéilew York, NY: The Free Press, 1995)

The EPA estimates that the total costs, public and private, will exceed
$500 million annually, including $14 million to expand its own bureaucfacy.
Butthe EPA concedes that the actual costs could be considerably’higher.
analogy, the operating permits program under the Clean Water Act has
proven to be far more expensive than originally estim&téiost recently,
EPA'’s estimates of the cost of its storm water operating permits program are
proving an order of magnitude too Id#t would not be surprising if the same
occurred with estimates of direct costs associated with Title V. One analyst
estimates the paperwork costs to industry alone at $34.1 billion dollars over
the first five years of the prografh.

| N There appear to

More than the direct dollar costs of complying with Title V, the delay ..
and uncertainties created by its extensive procedural requirements posjﬂ% limits on how
greatest threat to industry. The impact will be particularly severe in fast-tench Title VV can

market industries as well as companies facing stiff competition from forelgrn
competitors. eally accom-

Title V will exact a heavy price in terms of opportunities foregone oPIISh'
shipped overseas. Some companies are willing to limit future expansion in
orderto avoid Title V. Others fear losing market share to foreign competitors.
Several are considering placing new facilities outside the U.S. And the
burdens of initial compliance will become another regulatory barrier to entry,
particularly for fledgling companies. While it is difficult to put the indirect
costsin dollar terms at this early stage, especially since the EPA rules are still
in a state of flux, they may be greater than the direct costs.
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best.
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There may even be costs to the environment. Title V will delay the
replacement of older equipment and facilities with newer, more environmen-
tally benign ones. Its onerous paperwork requirements will also divert
resources away from real pollution prevention.

THE BENEFITS OF TITLE V?

The only purpose of Title V is the attainment of cleaner air through
improved enforcement of the substantive provisions in the Clean Aif Act.
Unless Title V brings about significantimprovements in air quality, the entire
program will amount to nothing more than regulating for regulating’s sake.
While only time will tell, there appear to be limits on how much Title V can
really accomplish.

By most measures, the air has been getting dramatically cleaner for the
past several decades without the benefit of Title V, or any other of the 1990
Clean Air Act’'s new provisions (see the figure below). Some attribute this
success to the 1970 Clean Air Act and 1977 amendments, pointing to
significant declines in most regulated pollutants during the pasttwo deades.
Others pointto air quality improvements predating the modern environmental
movement and attribute the gains to increasing wealth and technological
progress, particularly among western nations during the 20th céhtury.
Either way, the 1990 Clean Air Act can take no credit.

Progress has been particularly impressive for pollutants emitted by
stationary industrial sources (as opposed to mobile sources or residences), the
subjectof Title V. There are significant downward trends for particulates and
sulphur dioxide, for examplé.All of this has occurred without a federal air
operating permits program. The empirical evidence does not suggesta Clean
Air Act under-enforcement problem, especially for the kinds of entities
required to obtain a permit under Title V.

Against this backdrop of continuing success, Title V is now substan-
tially tightening Clean Air Act enforcement. EPA has stated that Title V “may
resultin an improvementin air quality,” but has not attempted to quantify the
expected additional reductions in air emissi@risseems that Title V, despite
its high costs, will achieve no more than marginal improvements at best. At
worst, it will impose tremendous costs for no environmental benefits what-
soever, and may frustrate efforts to implement environmental improvements.

POSSIBLE SOLUTIONS
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There are two approaches to improving Title V — keeping the law
intact and allowing EPA to make changes through the regulatory process, or
changing the underlying legislation. The latter is far preferable. Despite the
seemingly new attitude at EPA expressed in its white paper, there is little hope
for a regulatory fix to Title V.

Some of Title V’s problems are written into the law itself, such as thErhe real question
excessive public participation requirements and opportunities for judicial
review® Further, EPA is not genuinely interested in alleviating industryS NOt whether
concerns. In its August 29th proposed rule, the agency tipped its halé’gislative
regarding its philosophy towards Title V. EPA was clearly bent on making )
Title V as onerous as possible, to the shock of many in industry who thougﬁ:‘ﬂange IS needed
that the overall parameters of Title V had been agreed upon. Only afte
severe backlash from industry and political changes in Congress did Elppt how much.
express regretaboutits proposal and recognize thatindustry may be adversely
affected. EPA did not have a change of heart. Itis simply adjusting to new
political realities. Ifthe political winds shift once again, EPA willundoubtedly
take advantage of any opportunity to tighten the screws on Title V. And, in
its current form, the underlying statute gives EPA the latitude to do so. Unless
legislatively constrained, the EPA is unlikely to make Title V workable and
keep it that way.

Moreover, environmental groups could frustrate attempts at modera-
tion by the EPA. Under Title V, these groups will be capable of tying up
industry in procedural and legal knots, with or without the help of the EPA.
As the law currently exists, there are few checks on their interference in the
permitting process, and they have given every indication that they will make
fulluse of Title V's public participation opportunities. Lack of resources may
not be alimitation, since citizen suits could become profit centers, as they have
under the Clean Water Act. Legislative change is necessary if reasonable
limits are to be placed on the degree of involvement from environmental
groups.

The real question is not whether legislative change is needed but how
much. The options are either making a few specific modifications to eliminate
Title V's most objectional elements (such as the constraints on timely
operational flexiblity caused by excessive and frequent procedural delays) or
the total elimination of Title V from the law.

While a few targeted changes, such as the ones in the EPA’s white
paper, can make Title V more tolerable than it currently is, there is no reason
not to do more. No matter how modified, Title V will never achieve
worthwhile results at an acceptable cost. Giving the federal government (and
by extension, environmental groups) that much discretion over industrial
decisions is incompatible with a free marketplace. There now exists a unique
window of opportunity to eliminate Title V before it becomes an entrenched
part of the regulatory landscape. If all that is accomplished is the softening
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of a handful of Title V's more onerous aspects, the current period may one day be looked back upon as a lost
chance at getting rid of the most dispensable title in the Clean Air Act.
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