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Will the United States Let the European Union Regulate our Chemicals

Industry Through the OECD?
By Eileen Ciesla’

The European Union uses the Organization for Economic Cooperation and Development (OECD)
as a way of gaining economic dominance over the United States. This paper examines one case: The EU
Chemicals Strategy, which is contrary to U.S. interests, is tied to the OECD. By participating in the
OECD, the U.S. may be backing efforts that will hurt U.S. industry and advance the competitive position
of the EU. The EU"s Chemicals Strategy requires that exporters of chemicals, pharmaceuticals and
consumer products into the EU comply with stringent test rationales that are based on hazard, not risk
assessment.? The data requirements may affect practically every industry and may cost the U.S.
chemicals sector as much as $9.6 billion. Countless billions in U.S. exports could be subject to bans or
restrictions. Parts of the EU’s Chemicals Strategy were developed within the OECD, an organization to
which the U.S. belongs, but that generally reflects an EU bias. The U.S. may have aided in developing a
chemicals testing system that will hurt its trade position. In addition, the OECD is using the upcoming G-
7 meetings to further its efforts at becoming a supranational regulatory authority.

Background: What is the OECD? The OECD is a Paris-based group of 30 industrialized
nations that develops and suggests economic policy. The forerunner to the OECD was the OEEC, the
Organization for European Economic Cooperation, which grew out of the Marshall Plan. The OEECs
mission was to administer economic aid to rebu1ld post-war Europe. In 1960, the OECD was created and
given a broad economic mandate.

In the last 40 years, the OECD’s membership has grown to include Australia, Austria, Belgium,
Canada, the Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Iceland, Ireland,
[tal y Japan, Korea, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, the
Slovak Republic, Spain, Sweden, Switzerland, Turkey, the United Kingdom, and the United States. The
European Commission is a virtual member and active participant in its meetings. Of the OECD’s 30
national members, 15 are U countries, and 6 are seeking to join the EU. The U.S. contributes 25 percent
of the OECD’s annual budget (at least $35 million in 2001).” Although consensus is required for
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safety and health, the strategy would require more testing and stringent regulation of chemicals in a
system called REACH (Registration, Evaluation. and Authorization of Chemicals).® Ina November
2001 resolution, the European Parliament expanded the scope of the strategy to include ali chemicals and
consumer producls.q

At the heart of the EU’s Chemicals Strategy is the potential to ban or delay the introduction ol a
chemical or product based on the “precautionary principle.”'" The precautionary principle holds that the
mere possibility that a chemical poses a risk is enough to justify banning a product. It allows
policymakers to take regulatory steps even when evidence of risk is lacking. In the U.S., regulators arc
generally required to perform risk assessments to justify bans and regulations. Although U.S. risk
assessments often overstate risk and produce needlessly oncrous regulations, products are not assumed to
be dangerous until proven so. Strict application of the precautionary principle would require that all
products containing a given substance be banned if manufacturers cannot prove that a substance is 00
percent safe. The costs of this approach would be staggering.

According to the State Department, “virtually all U.S. chemical exports, totaling $17 billion
annually, will be affected, and nearly every industrial sector will be impacted.™"!

Strategic target and test results. The EU’s strategy targets new substances,'? most of which are
produced in the U.S. When EU scientists applied the tests called for in their strategy, 70 percent of new
substances they tested were classified as dangerous."? Canadian scientists found more than one-third of
their inventory of 23,000 existing chemicals would be ruled hazardous under the EU’s tests."* Such a
large number of positive results suggest that a testing rationale based on hazards rather than risks is
questionable. It also means the EU could employ its Chemicals Strategy to strike a severe blow to the
U.S. chemical., pharmaceutical. and consumer products industries, effectively blocking entire markets to
new products.

Under the REACH system, exporters of products to the EU must show their product poses no
hazard using their own data. If their data is deemed inadequate or submitted late, the product may be
denied entry: “no data, no market.” Chemical products must be subjected to OECD or equivalent tests to
determine if they have potential cancer causing eftects,'” affect the endocrine system, aceumulate in the
body, or are persistent or toxic in any way. A positive result indicates a hazard. However, there are
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Codex Alimentarius, the United Nations Environmental Program (UNLP). and the International Program
on Chemicals Safety (IPCS).*

For all of the criticisms one may have for the UN and its organizations, at the very least these
bodies have been given tegal mandates. Chemical safety was assigned to the IPCS in 1972 by the UN
Conference on Human Environment. The chemical safety mandate of the [PCS was reaffirmed in 1992
by the UN’s Conference on the Environment and Development in Agenda 21, Chapter 19. In recognizing
Codex Alimentarius as a standard-setting organization for foods, the WTO indirectly affirms the role of
the IPCS, which performs the scientific work on chemical safety for Codex.?! Codex Alimentarius is
transparent. Industry, government, and the public are involved in its meetings. OECD meetings and
policy-making are usually opaque and inaccessible to the public, (o the press, and sometimes even to
members and observers. Though the OECD is neither a law-making body nor a scientific organization, it
is trying to become a global regulator in the areas of tax, trade, safety, health, and the environment.

OECD: a global regulator? In order to extend the influence and reach of the OLECD, Donald
Johnston, its Secretary General, has expressed a desire to expand its membership.”? e intends to ask G-7
nations, at their upcoming summit in June 2002, to create a task force to reorganize the “international
governing architecture.” Recent OECD publications develop the idea of transferring authority from
national governments to a supranational authority. The transfer of authority from individual countrics to
the EU is cited as the ideal model.** Globalization, it is argued, has reduced the policymaking capacity
and legitimacy of national governments. Multilateralism is now a form of governance.”” The EU says its
own experience in governance should inform global governance.”® EU support for the OECD s role in
global governance is ensured because close cooperation with the OECD is guaranteed under the treaty
that established the European Community.”” Under such a transfer of power, the OECD’s regulatory
influcnce would be global. The OECD suggests that the UN would better accomplish its mission through
a reformed OECD.?

Secretary Johnston cites the OECD’s founding convention, which binds all members to Council
Body decisions, as a means of achieving this transfer of power. He belicves there is no need to change
the present convention to accomplish this aim. He will ask G-7 nations to begin taking steps to enable the
OECD to become a supranational regulatory authority through which other organizations may work.
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Before the G-7 meeting, the U.S. should persuade members to derail OECD s attempts to expand
its authority and become a supranational regulatory body. If that doesn’t work, the U.S. should
veto Secretary Johnston's proposed resolution.

The U.S. should deal with the EU only on a bilateral basis. The U.S. should withdraw trom the
OECD and direct its resources to more apolitical global organizations.

The U.S. should be prepared to demonstrate that, in its current form, the EU Chemicals Stratepy
creates non-tarift technical barriers to trade.

Recently, U.S. Ambassador to the OECD Jeanne Phillips asked the U.S. to cut tunding for OECD
programs that fall outside of the OECD’s economic mandate. Since the OLECD’s founding
purpose was to develop economic policy, industry must also petition the Bush Administration to
transfer non-economic work and resources back to the institutions where such work belongs. As a
start, the OECD’s chemicals safety work should be transferred to the International Program on
Chemical Safety (IPCS), where scientists are better able to refine testing rationales.

The OECD should resume its original mandate as a European regional policy institution that
tracks the economic progress of nations, fosters dialog among members, and recommends policy
actions. Valuable work has been done and continues to be produced by the OECD. But with its
present lawmaking and governing aspirations, it has far over-stepped its initial purposc.





