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Executive Summary
Guest worker programs, which bring foreign workers into a country temporarily in order to fill labor shortages,
exist in various forms in various countries. All over the world, workers migrate from less developed countries
to more developed ones looking for work—which may or may not turn out to be temporary. Meanwhile, as the
movement of guest workers increases across nations, guest workers’ remittances, which support their families—
and their home countries’ economies—continue to grow as a source of hard currency for developing countries.
For all the talk about immigration reform, the United States still lacks a workable guest worker program.
In fact, no one can agree on what such a program should look like. America’s current guest worker programs
may as well not exist for most workers and employers—and past attempts at reform have gone nowhere.
This paper points out some of the problems that beset America’s existing guest worker programs. It also
proposes ways to improve these programs in order to advance the goals of protecting U.S. borders, providing
a flexible workforce for employers who cannot find qualified American applicants, and protecting the guest
workers themselves against abuse. It also looks at a potential reform model now being tried in a small part of

the United States that lies far away from the rest of the country—the Mariana Islands.
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Introduction

Guest worker programs, which bring foreign workers into a country
temporarily in order to fill labor shortages, exist in various forms in
various countries. All over the world, workers migrate from less developed
countries to more developed ones looking for work—which may or may
not turn out to be temporary.! Meanwhile, as the movement of guest
workers increases across nations, guest workers’ remittances, which
support their families—and their home countries’ economies—continue to
grow as a source of hard currency for developing countries.?

For all the talk about immigration reform, the United States still
lacks a workable guest worker program. In fact, no one can agree on
what such a program should look like. America’s current guest worker
programs may as well not exist for most workers and employers—and past
attempts at reform have gone nowhere.

In 2004, President Bush called on Congress to establish guest
worker programs to allow American employers to hire foreign workers on
a temporary basis to fill jobs for which they cannot find qualified American
applicants. This proposal’s biggest difference with the guest worker
programs already in existence is that it would have provided a mechanism
whereby undocumented workers in the United States could have become
legal temporary workers. This provision drew most of the political fire that
helped scuttle the plan—as well as 2007 immigration reform legislation.’

Guest worker programs’ restrictive elements render them
unworkable. Attempts to stem the flow of laborers merely deprive
employers of legal workers and drive labor underground, which causes
not only a flood of undocumented workers, but also leaves some workers
exposed to abuse by unscrupulous employers. More open borders would
best suit workers’ and employers’ needs—and would also improve border
security by reducing the incentives for people to sneak into the country
illegally. However, the idea of more open borders is politically unpopular.
Guest worker programs are more likely to be accepted by wide segments
of the public, and improved guest worker programs would be better than
the programs now in existence.

This paper points out some of the problems that beset America’s
existing guest worker programs. It also proposes ways to improve these
programs in order to advance the goals of protecting U.S. borders,
providing a flexible workforce for employers who cannot find qualified

American applicants, and protecting the guest workers themselves against

For all the talk about
immigration reform,
the United States still
lacks a workable guest

worker program.
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The H-2A4 guest
worker visa is an
ineffective program,
since it goes

virtually unused.

abuse. It also looks at a potential reform model now being tried in a small
part of the United States that lies far away from the rest of the country—

the Mariana Islands.

Existing Guest Worker Programs Are Not Working

Guest worker programs allow foreign workers to come into a country on a
temporary basis. They fill the host country’s labor needs without increasing
its immigrant population (in the United States, guest workers are called
“non-immigrants”).* By this broad definition, any employment visa of
limited duration is part of a guest worker program. In the United States,
visas for entertainers and skilled professionals are not a serious point of
contention in this debate. Rather, the guest worker visas that are ordinarily
talked about are the H-2A and H-2B visas, which apply to seasonal and

temporary agricultural and non-specialty jobs.

The H-2A visa. The H-2A visa allows for an unlimited number of foreign
workers to be employed as seasonal or temporary agricultural workers.

It is valid for up to one year, and may be extended for up to three years.
H-2A workers may not transfer from one employer to another.’

The H-2A visa application process is slow, burdensome,
duplicative, and expensive, by the U.S. Department of Labor s (DOL) own
reckoning. And even though there is no cap on the number of H-2A visas,
America faces a major shortage of agricultural workers. According to
the U.S. Labor Department, only 75,000 H-2A visa holders were hired in
2007—meanwhile, there are between 600,000 and 800,000 undocumented
agricultural workers present in the United States.®

According to some critics, these undocumented agricultural
workers can be subject to abuse by unscrupulous employers who exploit
their illegal status by threatening them with deportation.” Moreover,
the difficulty in getting back in creates a tremendous disincentive for
undocumented agricultural workers to leave the United States once they
manage to get inside.® Thus, the H-2A guest worker visa is an ineffective
program, since it goes virtually unused.

Further, while H-2A workers are entitled to a number of legal
protections—such as housing, at least three-fourths of the total hours
promised in the employment contract, workers’ compensation benefits, and

travel reimbursements, to name a few—enforcement is weak.
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The H-2B visa. The H-2B visa is for temporary and seasonal non-

agricultural work, and is even less useful than the H-2A. To start, there is a

yearly cap of 66,000 H-2B visas given out each fiscal year—33,000 in the

first half of the fiscal year, October through March, and another 33,000 in

the second half of the fiscal year, April through September.’ For m any o f the
Since 2004, the yearly caps have been filled quickly.'* On

January 3, 2008, U.S. Citizenship and Immigration Services (USCIS)

announced that, “it has received a sufficient number of petitions to reach gues f Wo rkers, there

industries that need

the congressionally mandated H-2B cap for the second half of Fiscal Year
2008 (FY2008).” Employers who want to bring in guest workers on are no gues t worker
H-2B visas must file papers with three government agencies—one state visas available. The
and two federal—and they cannot apply for H-2B visas more than 120 )
days before the guest workers’ anticipated start date. As a result, January 2, H-2B visa Sys tem
2008 was the de facto deadline for new H-2B worker petitions requesting 3 ay as we Il not exist
employment start dates prior to October 1, 2008.!!

Guest workers are needed in large numbers in summer industries: f or summer seasonal
lawn care, tourism, seafood, hotels, and restaurants, to name a few. The industries and other
cutoff means that there will not be a way for legally documented foreign
workers to fill these jobs. For many of the industries that need guest emp ZOy ers who app ly
workers, there are no guest worker visas available. The H-2B visa system fOl" gues t workers once
may as well not exist for summer seasonal industries and other employers )
who apply for guest workers once the cap is reached." the cap 1S r eached.

At the same time, the 66,000 H-2B guest workers who are able
to come into the United States cannot change jobs without a new H-2B
application being filed—that is still subject to the cap. H-2B workers
do not receive free housing and transportation, or other benefits and
protections granted specifically to H-2A workers. Because so few H-2B
visas are available, it is virtually impossible for H-2B workers to exercise
their most effective means of escaping abusive employers—to legally
move from one job to another—which makes them virtual hostages. And,
of course, this applies only to the tiny numbers of employees who manage
to get H-2B visas."

H-1B visa holders, professionals allowed to come into the United
States for work visas, could be considered part of the guest worker
discourse. The number of H-1B visas is also capped, at 65,000 per year
(plus another 20,000 for foreign graduates of American colleges and

universities). The cap runs out nearly immediately every year.
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Existing U.S. guest
worker programs
meet no one s needs
and protect no one s

interests.

H1-B visa holders are generally different from H-2A and H-2B visa
holders in two significant ways. First, since they have more opportunities
both inside and outside the U.S. due to their general higher level of
education, it is rare to read reports of H-1B visa-holders being abused by
unscrupulous employers. Second, they have a clearer path to permanent
residency in the United States.' For these reasons, the H-1B visa program

is beyond the scope of this paper.

Proposed Reforms

Existing U.S. guest worker programs meet no one’s needs and protect

no one’s interests, so calls for change have grown louder in recent years.
In response to this clamor, in 2007, the Bush Administration proposed
creating two new guest worker visas—the Y and the H-2C. Both visas
had many of the same flaws affecting the existing programs, but they also
featured improvements in the form of significantly higher caps and the

ability of workers to change employers.

The Y visa. The Y visa program consists of three different visas:
1.The Y-1 visa for temporary non-seasonal workers;
2.The Y-2A for seasonal agricultural workers; and
3.The Y-2B for seasonal nonagricultural workers (the Y-2A and
Y-2B visas would have replaced the H-2A and H-2B visas).

The Y visa program was included into the Secure Borders, Economic
Opportunity, and Immigration Reform Act of 2007 (S.1639, a bill which
incorporates aspects of other major immigration bills from the time),
which appeared to have a real shot of passing.'”

Y-1 workers would have been granted initial two-year work visas,
which would have been renewable for two additional two-year periods
so long as each period was followed by a one-year return to the worker’s
home country. Y-2A and Y-2B workers would have been eligible for
10-month, non-renewable visas.

When first proposed,'¢ the Y-1 visa cap was set at 400,000, which
could be increased to up to 600,000 in some years, depending on demand;
later compromises brought this number down to 200,000. There was no
cap on Y-2A visas, and Y-2B visas were capped at 100,000—which could
have gone up to 200,000 depending on whether the cap was reached. (The
cap for H-1B visas would have gone up, too, to 115,000, and to 180,000 in
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subsequent years depending on demand.) Temporary workers would have
been granted more legal protections than H-2A and H-2B workers are now
given, including the right to change employers. However, opposition from
Republican anti-immigration activists helped defeat the bill, which died on
June 28, 2007, when the Senate did not pass a cloture motion that would
have brought debate on the bill to the floor.

The STRIVE Act. The other major recent guest worker program reform
proposal is the STRIVE Act (H.R. 1645; the acronym stands for Security
Through Regularized Immigration and a Vibrant Economy). It would have
replaced the H-2B visa with a new H-2C visa and substantially reformed
the H-2A visa.

The H-2C visa would have been capped initially at 400,000, with
the possibility of the cap being raised to 600,000 depending on demand.
It would have allowed guest workers into the United States for three-
year periods, renewable for a second three-year period, allowing them
to transfer employers easily, and it would have streamlined the visa
procurement process for employers.

It sought to address the “temporariness” issue by providing a clear
path toward citizenship for H-2C workers who did not violate the terms
of their initial visas—though commentators have noted that this “path to
citizenship” is illusory given the green card application backlog. Critics
argue that the mechanisms for transferring employers were also illusory
since any H-2C worker who leaves an employer, even if the employer is
abusive, becomes deportable if she does not find other employment quickly.!”

The STRIVE Act’s Aglobs section would have significantly
shortened the H-2A visa application process, making it easier for
employers to hire seasonal workers in a timely manner. The bill also
changed some of the methods of calculating wages and benefits. It would
have required employers to pay guest workers the “prevailing wage,” and
included protections for workers, including workers who organize and who
act as whistleblowers. Additionally, the bill set out a “path to citizenship”
that many criticized as not good enough. In any case, on September 6,
2007, the House Judiciary Committee held hearings on the STRIVE Act,
but proceeded to do nothing more with the bill, which remains stuck

in committee.'®
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The proposed rules
feature several
mentions of the need
to “protect” American
workers who might
want the jobs which
employers claim
Americans will

not take.

Proposed H-2A and H-2B reforms. More recently, the Bush
Administration proposed rules to “relax” the restrictions on employers
hiring H-2A workers'® and to “modernize and increase protections under
H-2B program.”?® Most of the proposed rules concern processes, whereby
employers can file some of the paperwork and forms associated with
H-2B applications more quickly and easily. Given the complaints about
the laborious, slow, and burdensome application process, this would be an
improvement on the current system.

The proposed rules affecting H-2A workers feature one very
good provision: It would allow H-2A workers to change employers.
However, as the nation’s leading body of immigration lawyers points
out in comments submitted to the Department of Homeland Security on
the proposed rules, that provision would go unused, as “[t]he conditions
placed on participation are so onerous as to render it irrelevant.”*!

Moreover, the proposed rules fail to address the current system’s
greatest flaw: failure to meet the need for workers. According to the
Department of Labor, “the number of H-2B labor certification applications
has increased 129 percent since FY 2000. In FY2007, the Department
experienced a nearly 30 percent increase in H-2B temporary labor
certifications application filings over the previous fiscal year.”?* The
proposed rules cite these numbers in the context of DOL’s overloaded
processing system, yet they clearly indicate that there are jobs that are not
being filled because of the caps.

The proposed rules feature several mentions of the need to
“protect” American workers who might want the jobs which employers
claim Americans will not take. For example, regarding the rules that
employers may not file H-2B visa applications more than 120 days before
the projected start of employment and employers’ attempts to circumvent
this rule, DOL states:

The Department of Labor recognizes a need to be flexible with
regard to minor amendments of submitted and even certified
applications. Such flexibility, however, must be measured against

an increasing tendency by some employers to apparently artificially
realign their true date of need with visa availability. The Department
has noted with some consternation the apparent movement of
“need” dates in recent years to correspond more closely with
Congressionally-imposed visa availability dates. This apparent

shift, however well-intentioned on the part of the employer, does
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a substantial disservice to U.S. workers who might otherwise take
positions but may not be available for what actually may be incorrect
employment start dates. The Department’s mandate in the H-2B
process, which is to ensure the selection and admission of the H-2B
worker does not adversely affect U.S. workers, cannot permit an
artificial movement of an employer’s actual date of need for workers

in order to suit visa availability.?*

Thus, the proposed rules do not address the problem which causes

employers to fiddle with start dates in the first place.

Guest Worker “Petri Dish” in the Pacific

There is another guest worker program in the United States that bears
mentioning because it clearly illustrates many of the problems affecting
guest worker programs—in a part of the United States that most
Americans rarely think about.

The Commonwealth of the Northern Mariana Islands (CNMI) is a
chain of 14 islands in the western Pacific with a known population of just
under 70,000 people, of whom fewer than 20,000 are indigenous islanders
(and an unmeasured underground population, thought to be almost 20,000
more).>* More than 40,000 of the islands’ residents are foreign-born,
of whom more than 39,000 are not U.S. citizens. Most of the non-U.S.
citizens on the islands are guest workers on one-year work visas, which
can be renewed for one year at a time, indefinitely.

The islands are a U.S. protectorate, bound by many U.S. laws,
but part of the deal negotiated when they joined politically with the
United States was that they would be exempt from many U.S. labor and
immigration laws. In 1983, the CNMI enacted its own immigration laws,
including a guest worker statute, the Nonresident Workers Act (NWA),
which set out the procedures by which guest workers could be hired.?
The Act set out strict hiring preferences and quotas for local workers
that habitually go unfilled—including certain categories of employment
to be filled by resident workers and mandating that 20 percent of every
employer’s workforce be made of resident workers.?

The Nonresident Workers Act requires employers to give guest
workers one-year contracts and to specify their job titles and duties, which
may not be altered during the life of the contract. The Act allowed guest
workers to change jobs, and directed the CNMI’s then-Department of
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For as long as there
have been guest
workers in the CNMI,
there has been talk
of gutting the guest

worker programs.

Immigration and Labor (now two separate agencies: the Department of
Labor and the Division of Immigration) to establish regulations which set
out procedures and terms for those transfers.?” This led to a system that
was bloated, inefficient, and corruption-ridden—but that at least gave
employees the option to leave abusive employers.

In 2007, the CNMI government passed a new statute governing
guest workers, which enacted many new restrictions—including doing
away with guest workers’ ability to change employers. The new statute’s
“Legislative Findings” section tries to justify this new restriction as being
necessary to protect island natives from competition from guest workers:

[W]age rates will not rise so long as cheap foreign labor is available.
The incentives to foreign workers to remain in the Commonwealth
are very large because the working conditions in the Commonwealth
are so far superior to the working conditions in their home countries.
For that reason, foreign workers will always accept lower wages than
citizens and permanent residents. It was never the purpose of the
legislative enactments with respect to the use of foreign labor in the
Commonwealth to perpetuate jobs at the minimum wage rate. If that
happens, much of the Commonwealth’s investment in secondary and
post-secondary education for its citizens will be lost as those citizens

migrate outside the Commonwealth to find good-paying jobs...

[T]he current economic situation in the Commonwealth requires

the continued availability of foreign nationals to augment the work
force in the Commonwealth but also demands that the system for
regulating the employment of foreign nationals be more efficient and

less costly to operate... 2

Guest workers in the CNMI were supposed to provide a temporary
fix for labor shortages, yet for as long as there have been guest workers
in the CNMI, there has been talk of gutting the guest worker programs—
either by creating new categories of jobs that must be filled by resident
workers, making it even harder for guest workers to transfer from one
employer to another, or imposing quotas on the number of guest workers
on the islands.

The debate on the effect of all these guest workers in the CNMI
rages on. Some people, such as former CNMI Governor Froilan Tenorio,”

speculate that a reduction of the CNMI’s guest worker population would

10
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spell the demise of the islands’ businesses.*® Others say that the presence
of so many guest workers keeps wages low and keeps local people
unemployed. The truth is probably somewhere between these two extreme
views. In fact, the presence of so many guest workers does both of these

things—it allows some businesses to exist and also keeps wages low and Abramo ﬁ brou gh t
prevents local employment. For years, many guest workers worked in the
garment industry which fueled the CNMI’s economy until the factories Rep . Tom DeL ay to
began shutting down in 2005. Guest workers also staff the islands’ tourism  the islands in 1998
sector, which is another major source of income.?! ) .
The presence of so many guest workers also has had other, more f or le act -_ﬁl’l dlng r p,
measurable effects: a backload of labor cases brought by workers who and De Lay called the
in most circumstances cannot transfer from one employer to another . y .
without filing proceedings against their previous employer; a bloated, islands a P €I’f €Cfp etrl
inefficient, corruption-ridden visa system that has led to a job market dish o f cap italism.”’
fraught with instability and insecurity;** and what many perceive as the )
islands’ complete dependence on guest workers at the expense of the local In f act, 1 he islands
workforce and of the local culture. were at the time a
Meanwhile, many guest workers have been on the islands for five,

10, or even 20 years. These workers form the islands’ Dekada Movement, P e’/f €Cfp etri dish Of
which claims 3,000 members and seeks to gain the right of permanent state intervention in
residency—or at least the right to enter into multi-year contracts—for
guest workers who have lived and worked in the CNMI for so long that the labor market.
they consider it their home.*
In the early 1990s, in the wake of well-publicized labor abuses
and multi-million dollar settlements, Rep. George Miller (D-Calif.)
and Sen. Ted Kennedy (D-Mass.), among others, began calling for the
federal government to control immigration and labor in the CNMI. In
1994, Governor Tenorio hired now-disgraced lobbyist Jack Abramoff for
millions of dollars to prevent this from happening—and it did not happen.
Abramoff brought Rep. Tom DeLay (R-TX) to the islands in 1998
for a fact-finding trip, and DeLay called the islands a “perfect petri dish
of capitalism.”** In fact, the islands were at the time a perfect petri dish of
state intervention in the labor market. The islands’ experience shows what
can go wrong when guest worker programs are administered in such a way
that a huge portion of the population is made up of guest workers who can
stay indefinitely, but only on contracts that can be renewed for one year at
a time. It also shows the problem with calling something “temporary”

when it refers not to an actual time period, but to a state of mind in which
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Employers must file
applications for foreign
workers whom they
attest they need, under
penalty of perjury—
yet they are often
denied these workers
on the grounds that
failing to deny these
applications would
harm American

workers.

the guest workers do not know if or when they will have to leave—in
a year, 20 years, or never. Finally, it shows that schizophrenic behavior
toward guest workers results in a system that suits no one—yet is also
hard to reform.

This is all about to change. On May 8, 2008, President Bush
signed into law the Consolidated Natural Resources Act of 2008, which,
among other things, does away with the CNMI’s labor and immigration
systems, and implements federal labor and immigration law in the islands.
The CNMTI’s guest worker system was finally adjudged to be unfixable,
and is being replaced with U.S. laws, with one major difference: There
will be no H-2B cap. We can see what happens on this petri dish in the
Pacific when it is given as many H-2B visas as it wants, renewable for up

to three years.

Conclusion

The U.S. guest worker system is flawed in a way that is nearly Kantian
in its categorical negations. Employers must file applications for foreign
workers whom they attest they need, under penalty of perjury—yet they
are often denied these workers on the grounds that failing to deny these
applications would harm American workers. In reality, the guest worker
programs currently in existence in the United States do not take into
account the needs of either employers or workers. Policy makers ought to

seriously consider the following reforms.

Reduce—or ideally, eliminate—restrictions on hiring guest workers.
The most common argument for restricting guest workers goes something
like this: If foreign workers were allowed to come into the United States
in as great numbers as the market could bear, American workers’ salaries
would go down, and American workers would lose jobs. It is a politically
powerful argument, but it is not borne out by reality.’® The jobs being
filled by guest workers are not supposed to be permanent full-time jobs;
H-2B visas may be given for jobs that are one-time, seasonal, peakload,
or intermittent. H-2A visas are supposed to supply American farmers
with the hundreds of thousands of workers they say they cannot find
among American citizens—and there is no evidence to doubt farmers’

characterization of this shortage of workers.

12
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A better legal definition of “temporary.” It is time for policy makers to
decide what is meant by “temporary” workers: Do they mean that the
workers themselves must be temporary, or that the jobs themselves should
be temporary? Do they mean temporary in terms of months, or years,

or is the word “temporary” shorthand for a policy of not allowing guest
workers to put down roots in the United States by keeping their economic
and immigration status in limbo for however many months or years

they remain in this country? It makes no sense to suggest that American
workers are somehow better off by limiting the amount of time that a
particular guest worker can work in the United States, when the job that
the guest worker fills is still a job that will only be filled by a guest worker,
while the employer can file endless numbers of H-2B visa applications

for an endless string of interchangeable H-2B workers, each of whom
must leave the United States after some period of time. Moreover, a better

definition of temporary status would help better protect guest workers.

More legal protections for guest workers. If guest workers are going to
be allowed to work in the United States, then they must be given adequate
legal protections such that they are not subject to abuse. The H-2A and
H-2B programs are broken nearly beyond repair, but two simple changes
that would help fix many—though not all—of these problems are: 1) grant
H-2A workers a genuine and usable mechanism for changing employers—
which the proposed rules would do—and; 2) remove the cap for H-2B
workers. Removing the cap would give the H-2B program the chance to
function as an actual guest worker program by allowing al/l employers who
attest, under penalty of perjury, that there are no qualified U.S. workers to
do the work they need done, to hire the foreign workers they need.
Workers who can change employers would not be forced into
having to choose between staying with an abusive employer and leaving
the country. Allowing more workers to come into the country legally
would enhance border security, as fewer people would try to sneak through
the border illegally. In the meantime, it will be worthwhile to observe
how an uncapped H-2B visa system plays out in the Commonwealth of
the Northern Mariana Islands where a new experiment in guest worker
reform is now underway. If things turn out well, Tom DeLay may have just

spoken too soon in calling the islands “a petri dish of capitalism.”
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