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Card Check Double Standard

Unions’ Hypocrisy on the Secret Ballot
By F. Vincent Vernuccio’

The greatest controversy surrounding the so-called Employee Free Choice Act (EFCA, H.R.
1409, S. 560)—introduced on March 10, 2009, by Rep. George Miller (D-Calif.) and Sen. Tom
Harkin (D-IA)—centers on its first provision, known as “card check,” which would empower
unions—and unions alone—to determine the method by which to organize workers at a given
company. The Act’s card check provision would effectively eliminate the secret ballot in union
certification elections.

It would do so by requiring the National Labor Relations Board (NLRB) to recognize a union as
the exclusive bargaining agent for all employees at a company once the union has collected
signatures from a majority of the employees. Employees are asked to sign the cards out in the
open, exposing them to high-pressure tactics—without time to reflect on their decision or make a
private judgment.

Union leaders see the Employee Free Choice Act as an opportunity to stem decades of private
sector membership decline. Thus, organized labor has made EFCA its top legislative priority. To
see it enacted, unions gave heavily to Democrats during the 2008 election and now expect the
politicians they have supported to support the union agenda. President Obama, his Secretary of
Labor, and most congressional Democrats have supported EFCA.'

However, many card check advocates have conveyed selective support for secret ballots in other
contexts, including labor union matters other than organizing, both today in the past. Indeed,
many of the nation’s top unions have secret ballot provisions in their constitutions and bylaws
governing internal elections, and unions have insisted on secret ballot elections when their own
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employees have tried to organize. Moreover, EFCA sponsor Rep. George Miller (D- Calif.) and
other supporters of the bill in Congress have even urged foreign government officials to use the
secret ballot in union certification elections. Secretary of Labor Hilda Solis has fought for the
secret ballot in the Congressional Hispanic Caucus, and sponsored legislation in California
protecting the secret ballot for workers deciding their employers’ overtime policies.

The Act itself is inconsistent. EFCA would leave in place many provisions of the National Labor
Relations Act (NLRA) and Labor-Management Relations and Disclosure Act (LMRDA) that
require the secret ballot in union elections other than certification, including decertification of a
union and the election of local officers.

The Current Process. Under the National Labor Relations Act, a union can organize workers
in two ways: by a secret ballot election or by card check. The union must turn in to the National
Labor Relations Board cards signed by at least 30 percent of employees voicing their support for a
union in order to request a secret ballot. It may also turn in 50 percent-plus-one to ask for
immediate recognition, if the employer agrees.” In the majority of cases, the employer will
demand a secret ballot election.” The NLRB supervises the secret ballot election, usually six to
seven weeks after the union requests to be recognized.* During the election process the union has
decisive advantages.

The first advantage for the union is speech. An employer cannot make any promise or show any
detriment to its employees that either could affect, or is contingent on, whether the company
unionizes or not.” The employer can only make vague generalizations of what has happened to
other companies that have gone the union route. The union is not bound by the same speech
limitations and can make promises—and even insinuate threats—to voting employees.® This is
what supporters of EFCA refer to as “management controlling the information.”’

Another advantage the union enjoys is its ability to control the timing of when a petition will be
filed and the size of the bargaining unit. For example, if a union does not think that it can
unionize an entire company, it will try to organize only one department.® Moreover, the union
retains sole possession of the signed cards, which include the names and home addresses of all
potential members. On the day of the election, both the union and the employer are allowed to
monitor the election for irregularities. Company and union monitors can keep tally of which
employees vote but not of zow they vote—which is crucial for minimizing coercion and
intimidation.”

The Process under EFCA. EFCA supporters claim that they are simply giving workers the
choice of opting for card check, without taking away the right to a secret ballot.'® Labor
consultant Steve Rosenthal, on the blog of the Service Employee International Union (SEIU),
claims that EFCA “will not eliminate secret ballots in union representation elections (period).
Such claims rely on a verbal sleight of hand. EFCA mandates that the NLRB will certify a union
to represent a collective bargaining unit if it finds that a majority of the employees have signed
cards.'? However, it is not up to the workers whether to opt for a secret ballot election or go
through a card check procedure—that decision is up to the union organizers.
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In most, cases workers do not spontaneously request to join a particular union. Rather, an outside
labor organization attempts to recruit the workers. Some labor organizations, including the AFL-
CIO, even hold schools to train new professional organizers.'® These organizations spend a great
deal of money and resources on organizing campaigns because they stand to increase their
membership and gain substantial sums of revenue in dues if a new local union is created.

Card check usually weighs heavily in favor of the union, so much so that unions rarely settle for
a simple majority if they know that there will be a secret ballot election. Unions advise their
organizers to wait until they have gotten 60 to 70 percent of the workers to sign cards before they
submit them to the NLRB.'* This is because erosion of support is practically inevitable, so the
union stands a better chance of winning an election if it goes into it with a substantial margin for
error. Organizers know that workers may change their mind or sign cards only so organizers will
leave them alone.

Most employers expect union organizers to use sales gimmicks and pressure tactics to obtain the
requisite number of cards. Therefore, the employer usually demands a secret ballot election run
by the NLRB to ensure a fraud and coercion free process.”> For these same reasons, unions know
that their best chance at organizing is through card check, and therefore prefer to avoid holding a
secret ballot election which could jeopardize their campaign.

If EFCA is passed and card check becomes the norm, workers will, in almost all cases, lose
secret ballot organizing elections as an option. They will be subject to high-pressure sales
techniques and possibly even coercion by union organizers. While EFCA does not explicitly
outlaw the secret ballot in union recognition elections, it makes secret ballots a dead letter by
allowing unions to determine the procedure for recognition. The Act states:

If the Board finds that a majority of the employees in a unit appropriate for bargaining
has signed valid authorizations designating the individual or labor organization specified
in the petition as their bargaining representative and that no other individual or labor
organization is currently certified or recognized as the exclusive representative of any of
the employees in the unit, the Board shall not direct an election but shall certify the
individual or labor organization as the representative described in subsection (a).'®

Under EFCA, union organizers would decide how long to continue collecting signatures. Since
they can go back to ask employees again and again, unions would have no incentive to turn in
cards to the NLRB until they have gotten to the 50 percent-plus-one threshold—which they
could obtain by just wearing down resisting employees—at which point the NLRB is expressly
prohibited from holding an election, and must certify the union as exclusive bargaining agent.

Secret Ballot Provisions for Union Issues Left Unchanged by EFCA. The Employee
Free Choice Act would not eliminate the secret ballot from all union elections. It leaves several
provisions of the National Labor Relations Act unchanged. While EFCA supporters would like
to all but eliminate the secret ballot in union certification elections, they have not sought to
eliminate it in decertification elections. The NLRA currently requires—and will continue to
require if EFCA passes—a secret ballot election in order to decertify or disband a union.'’
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Similarly, the Labor-Management Relations and Disclosure Act requires that secret ballots be
used in the elections of—and impeachment proceedings for—local union officers.'® If the law
will continue to require secret ballots to be used to decertify or dissolve a union and to elect local
officers, why then is it not appropriate to certify a union as the exclusive bargaining agent for a
group of employees?

Unions’ use of the Secret Ballot. A majority of Americans and union members support the
secret ballot.'” A January poll conducted by McLaughlin & Associates found that 86 percent of
those surveyed supported keeping union recognition elections private, 40 percent of those
surveyed were union members with 88 percent in favor of keeping the process private.”’ With or
without the secret ballot the vast majority of Americans do not wish to join a union. A March
poll by Rasmussen Reports found only 9 percent of non union members would join a union if
they could and 81 percent would not.”! Under EFCA, union organizers will have complete
control over whether to use the secret ballot or card check in organizing, with employers having
no say in this aspect of their business

Many major unions have codified the secret ballot into their internal governing structures.*> Most
of America’s top unions have provisions in their constitutions and bylaws requiring the secret
ballot for elections of officers and delegates and for deciding whether to go on strike.” The chart
on the facing page highlights some of America’s top unions and how they utilize the secret
ballot. If the secret ballot is good enough for electing the people who run a union why then is it
not good enough to determine if a union should exist at all?

A survey by the consultancy PTI Labor Research shows that since 2000, union employees—not
union members employed with private companies but a union’s own staff—filed 162 petitions
for an election to the NLRB. Under the current process, >* workers only need to file a petition to
the NLRB if an employer demands a secret ballot election rather than take cards supporting a
union at face value and recognize a new bargaining unit. According to the survey, unions have
denied card check organizing petitions from their own staff 162 times since 2000 and instead
favored the secret ballot.” If unions object to card check for unionizing their own employees,
then why do they seek to impose it on everybody else through the Employee Free Choice Act?

Congressional Card Check Advocates’ Secret Ballot Double Standard. Rep. George
Miller (D-Calif.), who introduced the Employee Free Choice Act in the House of
Representatives on March 10, had a curiously different view of secret ballot union elections a
few years ago. On August 29, 2001, Rep. Miller and 15 other members of Congress wrote to the
Local Conciliation and Arbitration Board (Junta Local de Conciliacion y Arbitraje) of the
Mexican state of Puebla, urging the board to adopt the secret ballot for union recognition
elections.?® The letter stated:

We are writing to encourage you to use the secret ballot in all union recognition
elections...We understand the secret ballot is allowed for but not required by Mexican
labor law. However we feel that the secret ballot is absolutely necessary in order to
ensure that workers are not intimidated into voting for a union they might not otherwise
choose.
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Every signer of the letter who is currently in office in the 111" Congress has co-sponsored
EFCA.” Of Course, Mexican labor law is different than American labor law, but as in the United
States, in Mexico the secret ballot is an option for union recognition.” In their letter, the 16
members of Congress pointed out the “absolute necessity of the secret ballot” to avoid
intimidation and urged Mexican officials to require the use of the secret ballot.”> Why, then, did
the 12 members who are still in office change their mind from defending the secret ballot and
urging Mexican officials to require it to co-sponsoring a bill that would make it a dead letter? *

Political pressure from organized labor is one possible explanation. In 2008, the Service
Employees International Union, one of America’s largest unions, alone gave over $85 million in
campaign contributions, mostly to Democrats’' and had 2,000 members take time off to work for
the Obama campaign.’> What does Big Labor want for all this? American Federation of State,
County and Municipal Employees President Gerald McEntee has plainly stated: “The payback
would be Employee Free Choice Act.”>* And if the politicians they have supported do not
deliver? SEIU President Andy Stern, when interviewed on EFCA by CNN, was asked if, “If
elected officials should be afraid of him?”” He replied that, “Everyone should be scared [of not

living up to the promises they have made]”.**

Labor Secretary Hilda Solis’ Support of the Secret Ballot. Throughout her career,
Secretary of Labor Hilda Solis has supported the secret ballot. While still a State Senator in
California, she proposed legislation mandating the secret ballot for workers deciding their
employers’ overtime policies.” The bill specifically required that “only secret ballots may be cast
by affected employees at any election held pursuant to [over time selection].”*® After being
elected to Congress, Solis became involved in a fight over the Chairmanship of the
Congressional Hispanic Caucus. In 2007, she and other women on the Caucus signed a letter
protesting the election as Chairman of Rep. Joe Baca, (D-Calif.) because it was not done by
secret ballot. The letter called for the secret ballot, stating, “as we prepare for the 110th Congress
in which the Congressional Hispanic Caucus will have the opportunity to play a more prominent
role, we believe it is imperative that our Caucus’ integrity be unquestioned.”™’ Further, in an
individual statement Solis wrote:

Votes by secret ballot were in order but never taken. We therefore believe that we need to
follow proper rules of procedure and hold a vote by secret ballot...It is important that the
integrity of the CHC be unquestioned and above reproach.*®

So does this mean that a union that is certified as an exclusive bargaining agent through card
check rather than a secret ballot election would be questionable and reproachable? If Secretary
Solis has found the secret ballot to be so important, why was she a cosponsor of EFCA when she
was in Congress?

To date, her attempts at explanation have been as incoherent as her positions have been
inconsistent. During her Senate confirmation hearing for Labor Secretary, when questioned by
Sen. Johnny Isakson (R-Ga.) about her sponsorship of the California overtime legislation, she
claimed that, in California, “collective bargaining is much more advanced than other parts of the
country.”™ As with many other questions she soon demurred, saying only that being a nominee
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“doesn’t...afford me the ability to provide you with an opinion at this time,” and “I don’t believe
that I am qualified to address that at this time.”*’

She was not as coy in 2001 her victory speech in EI Monte, California, when she was first
elected to Congress, when she stated: “I wouldn’t be here, were it not for my friends in the labor
movement.”*' Indeed, labor organizations have given her $903,550 in campaign contributions
throughout her career.*> And 15 of her top 20 campaign donors during the 2008 election cycle
were unions.”** It would be a difficult position for someone who has been so reliant on support
from organized labor in the past to oppose the union agenda. However, as Labor Secretary, her
role is to function as a disinterested arbiter, not an advocate for a constituency she is supposed to
oversee. Unfortunately, the Obama Administration does not seem to have made much effort to
reinforce the former role.

Conclusion. No matter what organized labor and its congressional advocates claim, the
Employee Free Choice Act will take away the use of the secret ballot in union recognition
elections. The secret ballot as an option will be a mere legal technicality, and in practice it will
become extremely rare, if not extinct. Unions will simply have no incentive to risk losing an
election by allowing the workers to vote by secret ballot when card check is always an option,
and they can keep going back to ask workers to sign cards time and again until they reach a
majority. Make no mistake: Passage of EFCA will result in near-universal use of card check in
union organizing and the high-pressure tactics and intimidation that go with it.

Doing away with the secret ballot in labor organizing only is not only opportunistic, but
hypocritical. Many of EFCA’s most ardent supporters—from members of Congress to the
Secretary of Labor to unions themselves—have supported the secret ballot in the past and
continue to do so in contexts other than union organizing elections. Laws such as the Labor-
Management Relations and Disclosure Act and National Labor Relations Act would still require
the secret ballot in other contexts, but not in the most important decision workers make vis-a-vis
labor unions: whether to join in the first place.
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