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EXECUTIVE SUMMARY

The ownership of private property has been a cornerstone of our nation’s system of government from its
inception. As the Supreme Court declared in 1972, “a fundamental interdependence exists between the
personal right to liberty and the personal right in property. Neither could have meaning without the other.
That rights in property are basic civil rights has long been recognized.”

When the government regulates the use of private land for a public purpose and causes a diminution in
the value of land due to the restrictions on use, the private land has been taken for publicuse. The increasin
frequency of regulatory takings has generated a steadily growing concern among private property owners.
As the federal, state, and local governments continue to expand their regulatory authority, the limitations
imposed upon property uses increase as well. Citizens across the country are finding that they are unable tc
farm or ranch their land as a result of government regulation of endangered species and wetlands.

Although the Supreme Court has shown a growing willingness to protect property rights over the last
decade, landowners still must confront excruciatingly vague judicial standards as to whether compensation
for ataking is due. Given the limited relief available from the courts, these property owners are increasingly
turning to their state legislatures for relief.

The primary purpose of state property rights legislation is to expand the scope of protection offered to
private property owners. Litigationis far too time consuming and unpredictable, not to mention the fact that
the diminution in value must be fairly substantial in order for the property owner to benefit from the remedies
currently available. Compensation statutes, on the other hand, provide a clearer standard for determining
what constitutes a regulatory taking and when compensation is due.

Texas and Florida have the most comprehensive regulatory takings compensation legislation enacted to
date. In 1995, these two states became the first to expand current takings law to protect property owners
within their borders. Both the Florida and Texas laws substantially extend the concept of a regulatory taking
beyond the present boundaries established by the Supreme Court. Each statute not only imposes significar
restrictions on a broad range of governmental activities, but also creates a process to resolve takings issue:s

Efforts to enact further property rights protections at both the state and federal level have met with
substantial resistance from federal regulators and a environmental activist groups. Property rights opponents
allege that providing greater protection for property owners will necessarily impose substantial burdens on
government agencies and inhibit environmental protection. Yet, the experience of states that have enactec
property rights legislation, particularly Florida and Texas, suggests these claims are unfounded. The costs
of providing greater protection have been greatly exaggerated. Property rights legislation, particularly



measures that facilitate legitimate takings claims against government regulators, can provide significant

benefits for small landowners and force government officials to pay more attention to the human costs of their

edicts. State experience to date suggests compensation legislation is a modest step that ensures great
protection of property rights without inhibiting essential government functions.

Property rights are essential to the preservation of individual liberty and a market economy. In recent
years, states have rushed to the forefront of providing protection for private property rights by enacting much
needed legislation. It is time for other states —and even the federal government, to follow suit.
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INTRODUCTION

“What our generation has forgotten is that the system of private
property is the most important guarantee of freedom, not only for those
who own property, but scarcely less for those who do not. Itis only
because the control of the means of production is divided among many
people acting independently that nobody has complete power over us,
that we as individuals can decide what to do with ourselves.”
—— F.A. Hayek

The ownership of private property has been a cornerstone of our nation’s
system of government from its inception. As the Supreme Court declared in
1972, “a fundamental interdependence exists between the personal right to
liberty and the personal rightin property. Neither could have meaning without
the other. That rights in property are basic civil rights has long been
recognized.?

The Framers were fully aware of the importance of property rights as they
drafted the Constitution and understood that the preservation of property was
essential to the success of their government - a government founded upon
notions of representative leadership and the protection of individual rights.
James Madison declared, “[g]Jovernment is instituted to protect property of
every sort; ... This being the end of government, that alonejista
government, whichmpartially secures to every man, whatever isduig.”3
Alexander Hamilton clarified the intimate connection between the natural
rights of life, liberty and estate when he stated, “Adieu to the security of
property[,] adieu to the security of libert§y.Thus, the recognition of private
property rights is not a recent phenomenon.

1 F.A. Hayek,The Road to SerfdofChicago: University of Chicago Press, 1944, 1956
ed.), pp. 103-104.

2 Lynch v. Household Finance Coyg05 U.S. 538, 552 (1972).

3 James MadisonProperty, National Gazette, Mar. 29, 178rinted in14The Papers

of James Madiso266-68 (R. Rutland et al. eds., 1983)(emphasis in original).

4 Steven J. Eagl&Regulatory Takingg¢Charlottesville, Virginia: Michie, 1996), p. 56.



Property rights are preserved in the takings clause of the Fifth Amendment
of the U.S. Constitution which provides, “ . . . nor shall private property be
taken for public use without just compensation.” This constitutional limit
upon the government was extended to the states with the ratification and
subsequent interpretation of the Fourteenth Amendment which states, in
pertinent part, “No state shall make or enforce any law which shall abridge
privileges or immunities of citizens of the United States; nor shall any St;ﬁ) prevent com-
deprive any person of life, liberty, or property, without due process of Iawpensation for the

When the government regulates the use of private land for a pubﬁ:Iement of usage
purpose and causes a diminution inthe value of thatland due to the restrictipgsto prevent com-
on use, the private land has been taken for that public use. The increasin .
frequency of regulatory takings has generated a steadily growing conc@@qnsatlon for the
among private property owners. As the federal, state, and local governmeg}sEateSt element
continue to expand their regulatory authority, the limitations imposed upon .
property uses increase as well. Citizens across the country are finding Igitvalue IN Prop-
they are unable to farm or ranch their land as a result of governmenyty/.
regulations designed to protect endangered species and to preserve wetlands.

When a property owner is unable to develop or utilize her land in the
manner in which he desires, can one really argue that the value of the land
remains unaffected? Accordingto Donald J. Kochan of the Mackinac Center
for Public Policy, “After imposition of a regulation, it is often economically
impossible for an owner to sell his land and move elsewhere to use another
property inthe way that satisfies his needs. When fair market value is affected
by a governmental action, selling means imposing a financial loss on the
property owner?® While the owner retains title to the property, he loses
control over the permissible uses of his property and receives no compensation
for the loss. “To prevent compensation for the element of usage is to prevent
compensation for the greatest element of value in property.”

As early as 1922, the Supreme Courtrecognized that the government was
limited in the extent to which it could redefine a property owner's interestin
hisland. IPennsylvania Coal Co. v. Mahglustice Oliver WendellHolmes \\/hile property
stated, “while property may be regulated to a certain extent, if regulation g
too far itwill be recognized as a takinglih recent years, the Court has movec;)ﬁ?ay be re_gu lated
to a certain ex-

, o | tent, if requlation
5 Donald J. Kochan, “Reforming the Law of Takings in MichigaM&ckinac Center ;
Report April 1996, p.6. “When a regulation restricts certain uses of property, it not onlfJ O€S too far it
prevents individuals from using their property in a way they desire, but it often has the .
effect of essentially stealing the worth of one’s propertyg.” W|” be reCOg-
51d. at 24. “It is the expectation for usage of property that gives it its value, for the rigﬁ- :
of usage is one of the most important “sticks” in each owner’s bundle of property rights. |Zed as a taklng .
Id.
Pennsylvania Coal Co. v. Mahp?60 U.S. 393 (1922). This was the initial stage of the
government declaring it had authority under the Constitution for regulatory powers. Prior
to this point in time, the impacts of governmental actions on private property were
minimal and therefore had not been addressed.
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toward greater protection of private property rights. Inthe 1987Naban

v. California Coastal Commissiothe Court held that when an essential
nexus does not exist between the permit condition and the purported state
interest, the required exaction of property is to be considered a compensable
taking® Therefore, a property regulation which does not substantially
advance its avowed governmental purpose constitutes a taking. Five years
later, in the 1992 ucas v. South Carolina Coastal Coundécision, the
Court found that a governmental action which leaves private property totally
valueless or physically encroaches upon the property constitutes a per se
taking?

Most recently, in the 1994 case@blan v. City of Tigardthe Court
extended itdollanholding when it determined that an exaction of property
which is not proportional to the permit’s purpose should be treated as a
taking® Writing for the majority, Chief Justice Rehnquist stated, “One of the
principal purposes of the Takings Clause is to bar government from forcing
some people alone to bear public burdens, which in all fairness and justice,
should be borne by the public as a whdle.”

Despite these recent favorable rulings, the success of aregulatory takings
claim is still largely dependent upon the facts of a particular case and the
presiding judge which, in turn, provides for an uncertain outcéménen the
facts of a case do not fall into one of the two per se regulatory takings
categories, total loss of economic viability or physical invasion of the land, the
Supreme Court does not provide clear guidance. In such instances, the Court
chooses to apply an ad hoc balancing test which results in unsettled
constitutional law with regard to the takings analysis.

In addition, financial and procedural hurdles for aggrieved property
owners result in many choosing not to pursue their rights under the Fifth
Amendment. Nancie G. Marzulla, President and Chief Legal Counsel for
Defenders of Property Rights, a Washington, DC based non-profit organization,

8483 U.S. 825, 836-39 (1987).

9505 U.S. 1003, 1015-16 (1992).

10114 S. Ct. 2309 (1994).

1 Dolan, at 2316.

12 Nancie G. Marzulla, “State Private Property Rights Initiatives as a Response to
Environmental Takings,South Carolina Law Reveiwol. 46 p. 628, 1995.

13 The Supreme Court’s current test for determining the presence of a regulatory taking
is derived fromPenn Central Transportation Co.®ity of New York438 U.S. 104 (1978).

Penn Centrabutlines an ad hoc, factual inquiry balancing test which is designed to weigh
the public benefit of the regulation against its effect on the owner’s use of the property.
The Penn Central Court identified three factors considered to be of particular significance:
(1) the economic impact of the regulation on the property owner; (2) the extent to which
the regulation has interfered with the owner’s distinct investment-backed expectations;
and (3) the character of the governmental action. Under current law, a private property
owner is not automatically entitled to compensation when a governmental regulation
simply decreases the value of his property, rather she must rElgranCentral’sad hoc
inquiry.
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describes the current status of takings law as one in which, “the ability of a
property owner to prevail in a regulatory takings case remains the exception
rather than the rule. Such litigation is a long and arduous process that only
the most well-financed and dedicated property owner is able to eriure.”
Because of the vague and limited remedies provided by the courts, many
property owners are now pushing for legislation to protect their rights. Much

of the focus of these efforts has been on Congress, where legislation has been
stalled, most notably with the recent defeat of property rights legislation. But
most of the real activity and progress has occurred at the state level.

The purpose of this study is to determine the current status of regulatory
takings legislation in the states, evaluate its impact, discuss trends in I'fegovernmental

property rights movement and draw lessons from the states’ experiences. * . .
entities are re-

quired to “look

before they

The ygriou; property rights bills f[hat have been enacted at the state'leh@ap’" the likeli-
can be divided into two broad categoraéesessment statutes and compensation .-
statutes Some measures are a combination of these two cateorie§100d that citizens
Assessment statufedten referred to as planning or“Iook-before-you-leap”Wi|| get stuck
bills, are the more common of the two. These statutes typically require the .
governmental entity proposing the regulation to conduct an evaluation of tF@Otmg the bill
potential takings implications. This assessment focuses upon Whetherf@ﬂ- multimillion-
unconstitutional taking of private property is likely to result from the .
particular governmental action. As of January 1998, assessment legisla@@llar awards is
had been passed in eighteen states: Arizona, Delaware, Idaho, Indiq@duced_

Kansas, Louisiana, Maine, Michigan, Missouri, Montana, North Dakota,
Tennessee, Texas, Utah, Virginia, Washington, West Virginia, and Wyé&ming.
(See Appendix D.) Assessment bills are also pending in several others.

THE STATE EXPERIENCE WITH PROPERTY LEGISLATION

Assessment legislation draws governmental attention to the implications
that regulatory programs have for property owners. Proponents hope that
legislation of this type will sensitize the government to private property
concerns “by forcing it to determine and evaluate the cost of regulation to
private property owners.”

Benefits of this type of legislation also include savings for property
owners who previously had to go to court to challenge regulations that were

14 Marzulla, p. 628

15 Louisiana, North Dakota and Texas have enacted legislation which combines assess-
ment and compensation measures. See Grimes, p. 587.

16 “State-by-State Legislative Update,” Defenders of Property Rights, Washington, D.C.,
updated 1/20/98. Although the Arizona bill was enacted, it was later rejected by a three-
to-two margin in a statewide referendum vote. The North Dakota and West Virginia
statutes are limited in that they are wetlands planning legislatihn.

17 David Spohr, “Note: Florida's Takings Law: A Bark Worse Than It's Bite,” Virginia
Environmental Law Journal 313, 323 (Winter 1997).
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believed to be takings as well as savings for taxpayers in the form of precluded
compensation payments.If governmental entities are required to ‘look
before they leap,’ the likelihood that citizens will get stuck footing the bill for
multimillion-dollar awards is reduced. Such legislation also encourages
prioritization so that governmental regulations having a valid, legitimate
purpose are enacted and onerous, wasteful regulations are not. Additionally,
planning requirements usually insist upon the utilization of effective alternatives
when these alternatives affect property rights to a lesser degree. Lastly,
assessment statutes “create a more stringent system of accountability” for the
governmental entities proposing regulatidn.

On the other hand, critics argue that this type of law does not work. They
say that the current state of regulatory takings law is sufficiently ambiguous
so as to make it difficult for government officials to determine conclusively
whether their actions will constitute takings. They argue that no meaningful
analysis can be done of the liability at stake when each outcome is case-
specific.

Another criticism made by opponents to assessment legislation is that
such statutes are attempting to solve a bureaucratic problem with the creation
of another bureaucracy. They argue that the additional cost to the agency,
combined with the administrative burden imposed by the assessment statute,
outweighs any potential benefits. Many of the same critics assert that
assessment statutes are unnecessary since “state agencies and local government
already have a pre-existing obligation, imposed by the Fifth Amendment, to
consider whether a taking occuf$.” The procedures established by
assessment legislation are considered by critics to constitute an unnecessary
delay and expenge.

An attempt was made at the federal level to implement assessment
procedures with President Reagan’s Executive Order No. 12,630,
“Governmental Actions and Interference With Constitutionally-Protected
Property Rights2?2 The order specifically provided that “it does not enlarge
or change the scope oftakings law, butinstead requires assessments according
to current Supreme Court principleS. This effort proved to be more “lip
service” than actual protection for private property rights. Since the
governmental entities were not held accountable in any way for failure to

18 Lund, p. 6.

19 Kochan, p. 18.

20 Cordes, p. 221. Opponents of assessment legislation believe that this is merely
duplicating what is already required of such governmental entities.

2|ronically, most of the environmental groups that oppose takings impact assessments are
staunch advocates of environmental impact assessments, such as those that are required
under the National Environmental Policy Act and equivalent state statutes.

22 53 Federal RegisteB859 (1988).

2 Cordes, p. 205.
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conduct takings impact assessments, the Executive Order has gone largely
unusecd?

Despite this shortcoming, assessment statutes, by addressing the issue
before the taking has occurred, may be a potential preventative measure. A
more serious fault, however, is that they fail to supply a remedy for private
landowners whose property has been devalued as a result of a governmental
regulation.

By contrastcompensation statutesldress the negative effects upon
private property owners of regulations already enacted. The purpose of
compensation legislation is to expand the protection of private property rights
by providing compensation to private landowners who suffer a loss reSU'“"Féxas and
from governmental action. .
Florida, possess
Compensation laws generally clarify and expand the definition ofatakir:me most
to include the impact of use restrictions that might not rise to the level of a .
taking under the current judicial te&sTypically, a compensation statute €Xt€NSIive com-
clarifies wher_1 a co_mpgnsable taking has qccurred by setting a threshgénsaﬁon stat-
percentage diminution in property value which, when reached, creates the
presumption that a regulatory taking has occurred. The diminution in valtd€S tO date.
is calculated by comparing the fair market value of the property before and
after the government regulation. This legislation entitles a private property
owner to “compensation upon proof that a government regulation reduced
the value of his or her property by a certain percent&ggoime compensation
measures, however, do not set athreshold percentage. Forexample, Florida’s
statute requires merely that an “inordinate burden” be imposed on the private
property owner by the governmental action.

Compensation bills have been introduced in more than twenty-five states;
however, they have been met with rather limited sucéebe legislatures
of eight states have passed compensation bills of some sort: Florida, Louisiana,
Maine, Mississippi, North Carolina, North Dakota, Texas, and Washidgton.
(See Appendix D.North Dakota’s legislation, however, failed to establish

2 Marzulla, p. 630.

% Douglass, p. 1063. Examples of such actions include: permit conditions; partial takings;
and temporary takings. By expanding the scope of a compensable taking, these statutes
provide private property owners with a cause of action against governmental actions
which render portions of their private property useless or reduce the value of their property.
See Kochan, p. 18-19.

% Lund, p. 8.

27 Cordes, p. 212. Some of these states include: Arizona, California, Delaware, Florida,
Georgia, Idaho, lowa, Kentucky, Maine, Maryland, Nevada, New Hampshire, New York,
North Carolina, Oregon, Pennsylvania, Rhode Island, South Carolina, and Washington.
See Lund, p. 8.

2 “State-by-State Legislative Update,” Defenders of Property Rights, Washington, D.C.,
updated 1/20/98.
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an express cause of action or mandate compensation for the property owner.
Washington’s law was repealed by the voters in a statewide referendum,
possibly due to the expansive nature ofthe legislation (it required compensation
for anydiminution in property value due to governmental act#én).

Louisiana and Mississippi have each enacted compensation bills which
apply only to agricultural and forestry activities. The Louisiana billcombines
the two types of legislation, compensation and assessment, by giving property
owners a cause of action to seek compensation when their property value has
been reduced by twenty percent or more, and also requiring written impact
assessments for proposed government regulations which could potentially
result in such a reductiéh.Mississippi, on the other hand, did not combine
assessment and compensation formats in its legislation. The Mississippi
statute requires that compensation be paid to a property owner if his
agricultural or forestry land is devalued by forty percent or greater as a result
of government regulatioft. The other two states with enacted compensation
legislation, Texas and Florida, possess the most extensive compensation
statutes to date.

Compensation statutes provide a clearer standard for determining what
constitutes aregulatory taking and when compensation is due. The thresholds
setin compensation legislation increase the degree of certainty and accord a
greater status to property rights. This newfound clarity in defining
compensable takings (regulatory takings legislation) is expected “to ease the
litigation burden facing the state and the property owfier.”

Supporters of compensation legislation also point out that compensation
statutes force the governmental entities to think before destroying private
property rights* If an agency is required to pay compensation for regulatory
takings, the result will be a greater awareness of the financial risks involved
and a clearer perception of what actions are likely to constitute regulatory
takings. By forcing agencies to pay for the private property rights taken
through governmental regulatory action, we will encourage the examination
of non-regulatory approaches which could achieve the same statutory
purposes®

2 Douglass, p. 1074.

%0 Right to Farm and Forest, LA Title 3, Chapter 22; 1995 LA H.B. 2199.

81 Mississippi Forestry Activity Act, 1995 MS H.B. 1541.

32 Spohr, p. 324.

% Marzulla, p. 615.

34 Spohr, p. 324.

% Adler, p. 17. “Forcing agencies to bear the direct impact of their own regulatory activity
is likely to achieve the desired result of modifying agency behavior and restoring
regulatory accountability. If compensation is required, agencies seeking to regulate
private land use will be forced to consider whether regulatory actions would produce a
regulatory taking, and, if so, whether the benefits of the proposed regulatory action are
worth the costs of paying compensationd:

Dodd:And Justice For All



Opponents of compensation statutes argue that they will impose
substantial costs on government agencies, primarily from required
compensation payments. Itis this fear of fiscal obligation which prevents a
significant number of compensation bills from being passed at the state level.
Compensation legislation, however, does not increase the net social cost of
environmental regulation involving takings. It simply ensures that the
government pays for the costs of burdens thatitimposes on private landowners.
As James Huffman, Dean of the Northwestern School of Law at Lewis a : :
Clark College explains, “The pervasive notion that society can avoid the co’is‘?pe dep_nvatlon
of public action if government can avoid compensating for property affected@f the prlvate
simple self-deception. The costs of government action will be borne ,
sompeone. The Eompensation requirtgment, like a rule of liability, simp?é_roperty owners
determines who that someone is . .” right to use and

Another criticism made in response to proposed compensation statuteglrsuoy tha_t prop-
that such legislation will devastate environmental proteéfiorif the erty requires that
government is forced to choose between paying compensation to prop
owners and modifying their environmental goals, the odds are that the g(l[_ZSt comp_ensa—
can, and will, be modified. This “chilling” effect on environmental protectiortlOn be pald.
laws is argued as one of the potential downsides of enacting such compensation
legislation, even though study after study demonstrates that more flexible, less
punitive approaches to environmental protection could produce greater
environmental benefits at a lower cést.

Critics also argue that compensation statutes upset well-established
standards of takings jurisprudence. The current judicial standards, however,
are far from well-established. Rather, they are both vague and insufficiently
protective of private property rights. The mere fact that property legislation
steps beyond where the Supreme Court has drawn the constitutional line is
hardly a valid criticism in and of itself.

Yet another argument made by critics is that “compensation laws
unconscionably reduce the takings inquiry to a consideration of market value
reduction alone,” thereby ignoring other significant factors such as the nature
of the public interest, the social benefits for the property owner from the
regulation, and the potential harm of the owner’s proposel @ponents
argue further that “by discouraging governments from acting against harmful
uses of land, these bills [compensation legislation] actually reduce, not

% James Huffman, “Avoiding the Takings Clause through the Myth of Public Rights: The
Public Trust Doctrine and Reserved Rights Doctrine at Walditnal of Land Use and
Environmental LawFall 1987, p. 173 n.9.

7 Cordes, p. 228.

%8 See for example, Jonathan Tolm&gBwamped: How America Achieved ‘No Net Loss’
(Washington, D.C.: Competitive Enterprise Institute, 1996).

% Douglass, p. 1074.
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enhance, property value¥.” This last criticism is shared by some property
rights advocates as well as environmentalists.

The primary concern is that, “by setting a threshold, compensation bills
might disparage the rights of property owners who are the victims of takings
that fall below that threshold” Compensation legislation, however, would
not detract from these property owners’rights. Rather, it would simply clarify
and mandate “a compensation process for victims of takings that exceed the
threshold.*

Another concern with the threshold concept is that it places the focus
mistakenly on value. “...property values are not the fundamental issue in the
property rights debate;” the proper inquiry is the nature of the governmental
action in questior® If the government is limiting the use of private property
for a purpose other than the prevention of harm or injury to another person
or property, the deprivation of the private property owner’s right to use and
enjoy that property requires that just compensation be paid. Itis the nature
of the governmental action which should determine whether compensationis
due, not the level of devaluation experienced by the landaner.

Recent Activity at the State Level

Property rights legislation has been introduced in twelve states since
January 1997 Of these private property rights measures, six failed in 1997.
Legislation to provide compensation for regulatory takings stalled in Arkansas
(H.B. 1977), Montana (H.B. 306), and New Mexico (S.B. 654). Two
property rights assessment bills failed passage at the state level in North
Dakota (S.B. 2177) and Wyoming (H.B. 120). Compensation legislation
passed in Colorado (S.B. 47), but it was vetoed by Governor Roy Romer on
May 5, 1997.

Of the property rights measures still afloat after the 1997 legislative
sessions, six are primarily assessmentbills (Alaska, Hawaii, New York, Ohio,
South Carolina, and Washington) and five are compensation statutes (Idaho,
lllinois, Minnesota, Oklahoma, and Washington). Ajudicial review procedure

40 Spohr, p. 324.

4 Marzulla, p. 637.

42 Marzulla, p. 637. “...compensation bills would in no way impair the ability of property
owners to obtain compensation for lesser takindd.”

43 See AdlerProperty Rights, Regulatory Takings, and Environmental Protection.

4 1d.

4 American Resources Information Network (ARINB97 State Takings Legislation
updated 4/4/97, www.arin.org. These states include: Arkansas, Colorado, Idaho, lllinois,
Maine, Montana, New Mexico, New York, North Dakota, Ohio, South Carolina, and
Wyoming.
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bill (Colorado) and a state constitutional amendment (Maine) complete the
picture of state legislative proposals that were slated for consideration at the
beginning of 1998.

AT THE FOREFRONT OF REGULATORY TAKINGS
LEGISLATION: FLORIDA & TEXAS

Texas and Florida currently possess the most comprehensive regulatgfp;

takings compensation legislation enacted to date. In 1995, these two sta e@s r?ew cause
became the first to expand current takings law to protect property owné® action pro-
withintheir borders. Boththe Florida and Texas laws substantially extend S}?des for relief
“concept of aregulatory taking beyond the present boundaries established by ) !
the Supreme Court‘® Each statute not only imposes significant restrictionslnC|UdIng com-
on a broad_ range of governmental activities, but also creates a procesi)@nsatl on, to the
resolve takings issués. ]

prlvate property

owner for the

actual loss to the
InMay 1995, Florida became the first state to pass extensive compensa
legislation with the enactment of the Bert J. Harris, Jr. Private Property Ringgir market value
Protection Act (Harris Act). Florida’s takings law differs from the traditionalOf the affected
form of compensation legislation in that it requires compensation f
governmental actions that “inordinately burden” real property use, ratherth(g%al property.
defining a taking as occurring at a threshold percentage diminution in value.

Florida’s Innovation

In section one of the Harris Act, a separate and distinct cause of action
from current takings law is created when property is “inordinately burdened”
by governmental actioff. According to the Harris Act, private property is
inordinately burdened when an action has directly restricted or limited the use
of the property so that the owner is “permanently unable to attain the
reasonable, investment-backed expectation[s]” for the property, or if the
owner would permanently bear a disproportionate share of a burden which in
fairness should be borne by the public at ldfg&he inordinate burden
standard applies to existing uses of real property as well as vested rights to
specific uses of real propefty.

This new cause of action provides for relief, including compensation, to
the private property owner for the actual loss to the fair market value of the
affected real property. In order to pursue a remedy under the Harris Act, a

4 Douglass, p. 1075.

47 Cordes, p. 215.

8 Fla. Stat. Ann. § 70.001(1).

4 SeeFla. Stat. Ann. § 70.001(3)(e).

%0 SeeFla. Stat. Ann. § 70.001(2).

51 House of Representatives Committee on Judiciary, Final Bill Analysis & Economic
Impact Statement, CS/HB 863, May 23, 1995.
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landowner must give notice along with a valid appraisal to the governmental
entity which caused the inordinate burden at least 180 days prior to initiating
a lawsuit®> The governmental entity is then required to make a written
settlement offer during this time period, as well as a written “ripeness
decision” which identifies the allowable uses of the prop@riyhe ripeness
decision or the expiration of the 180 day period is the final prerequisite to filing
the action in state circuit court.

The requirement of a “ripeness decision” is significant because it provides
the necessary final decision for judicial review. Currently, alarge number of
takings claims are deemed unripe due to the failure of the record to
demonstrate what economically viable uses might remain on he préfperty.
Since the governmental action is finalized and the remaining economically
viable uses have been established, the Harris Act ensures a decision on the
merits.

The Harris Act also provides a liberal definition of a “governmental
entity” whose actions may entitle a property owner to compensation. The
statute applies to any “agency of the state, a regional or local government
created by the State Constitution or by general or special act, any county or
municipality, and any other entity thatindependently exercises governmental
authority.®*However, the Harris Act does not apply to the federal government
or the actions of any state or local governmental entity acting pursuant to a
formal delegation of federal authorfy Another exemption from the statute
is made for any actions of government relating to the operation, maintenance,
or expansion of transportation facilitigs.In addition, a cause of action
brought under the Harris Act may not be commenced if the claim is presented
more than one year after the law or regulation was first applied by the
governmental entity to the subject real prop&tiihe final, and perhaps most
significant, restriction on the scope of the Harris Act limits the cause of action
to the application of laws or regulations which were enacted after May 11,
1995%° The Harris Act is a significant step forward in the battle for private
property rights. Since the statute is prospective, however, a vast number of
regulations currently imposing burdens on landowners is left to go unchecked.

%2 SeeFla. Stat. Ann. § 70.001(4)(a).

%8 SeeFla. Stat. Ann. § 70.001(4)(c) and (5)(a).

54 Cordes, p. 220.

% SeeFla. Stat. Ann. § 70.001(3)(c). “The term “action of a governmental entity” means
a specific action of a governmental entity which affects real property, including action on
an application or permit.”ld. at (3)(d).

% SeeFla. Stat. Ann. § 70.001(3)(c).

57 SeeFla. Stat. Ann. § 70.001(10).

%8 SeefFla. Stat. Ann. § 70.001 (11). However, if a private property owner seeks relief from
the governmental action through lawfully available judicial or administrative proceed-
ings, the statute of limitations is tolled until the conclusion of the proceedidgs.

% SeeFla. Stat. Ann. § 70.001(12). Subsequent amendments to regulations or laws
enacted prior to May 11, 1995 are subject to the provisions of the Act only to the extent
that the amendment imposes an inordinate burden apart from the existing law or
regulation. Id.
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While section one of the Harris Act establishes a new cause of action for
private property owners, section two establishes an alternative dispute
resolution process for land use and environmental claims. This section creates
the Florida Land Use and Environmental Dispute Resolution Act (hereinaft .
the Dispute Resolution Act) which establishes an informal, non-judiciaThe Florida stat-
proceeding through which an owner of real property may seek review by e IS geared not
“special master” of a development order which unfairly or unreasonab

b o Y toward produc-

burdens the use of his propefty. _
ing large cash

The procedure is an informal one, aimed at resolving the property owney’s
claim. Within fourteen days after the conclusion of a hearing, the specQﬁyOUtS on the
master is required to make a written recommendé&tibollowing the receipt part of the gov-
of the special master’'s recommendation, the governmental entity has 45 d@fsnment but
in which to accept, reject, or modify the recommenddfioli.the special ’
master proceeding is unsuccessful in resolving the dispute, the governmepgther to more
entity must issue a decision which describes the available uses of
property?® This decision constitutes the final prerequisite to judicial actiorﬁ‘?oughtfm and
thus rendering the matter ripe for subsequent judicial proceedings. fair land-use

The Dispute Resolution Act applies “only to development orders issueg,eCISlonS'
modified, or amended, or to enforcement actions issued, on or after October
1, 1995.% The relevant distinction from the prospective nature of the Harris
Act is the application of the Dispute Resolution Act irrespective of the
enactment date of the underlying law or regulatfonhis difference allows
private property owners barred from filing a claim under the Harris Actto seek
a resolution through the special master proceeding for a burdensome

development order which was issued pursuant to laws or regulations enacted
prior to May 11, 1995. The enactment of

_ . _ the Private Real
In summary, the Florida statute is geared not toward producing large cash

payouts on the part of the government, but rather to more thoughtful and ffoperty Rights
land-use decisiorfs.The “inordinate burden” standard lowers the compensablp reservation Act
taking threshold below that of constitutional takings jurisprudé&hce. ]

Significantly, the statute lowers the process costs for property ownefdl€reinafter the
ensures an individual determination of fairness and a greater opportunityT@)(aS ACt) in

be heard while promoting a more consensus-based system of land-use
June of 1995 was

another signifi-
8 SeeFla. Stat. Ann. § 70.51.

1 SeeFla. Stat. Ann. § 70.51(19). If the hearing does not end in a resolution, then t@ant advance fOr

special master must determine whether the development order unreasonably or unfgi
burdens the real propertyd. Twe property
62 SeeFla. Stat. Ann. § 70.51(21) and (22). rlghts movement

8 SeeFla. Stat. Ann. § 70.51(23).

8 SeeFla. Stat. Ann. § 70.51(23).

% SeeFla. Stat. Ann. § 70.51(30).

% Douglass, p. 1083.

7 Spohr, p. 361.

% Spohr, p. 359 (citing Fla. Stat. Ann. § 70.001(9)).
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decision-making® Such a move toward a more individualized land-use
decision-making process could produce a more responsive, flexible and
sensible environmental reginfe.

Texas Cracks Down

The enactment of the Private Real Property Rights Preservation Act

(hereinafter the Texas Act) in June of 1995 was another significant advance
By estab“shing a for the property rights movement. Considered by some to be “the most
briaht-l; tat significant new property protection law,” the statute which combines the

ngnt-line statu- assessment and compensation formats has been proclaimed to be the most

tory definition of  stringent state takings law in the natféThe Texas Act has been described

by its sponsor, State Senator Teel Bivins, to be a largely preventative measure
a regulatory tak- which provides a bright-line takings standard to be applied to government

ing occurring at a regulations affecting private property.

twenty'flve per- The assessment provisions of the Texas statute require the Attorney
cent diminution in General to prepare and file guidelines to be utilized by governmental entities
in the identification and evaluation of governmental actions which could
property value, potentially result in a takin§. The state agencies are to prepare a written
the Texas Act tips “Takings Impact Assessment” (TIA) for these proposed governmental
the scale in favor actions’* The TIA should state the purpose of the proposed action, describe
the burdens imposed upon the private property owner as well as the benefits

of private prop- to society, and evaluate alternatives to the proposed regutaiibe. Texas
Act creates a cause of action for failure to prepare arequired TIA by expressly
erty owners. providing that a basis for judicial relief to set aside the regulation is available

in such instances.

The compensation portion of the statute defines a taking to have occurred
when a governmental action reduces the market value of private real property
by twenty-five percent or moré.Following a determination by the court in
favor of a private real property owner, the government has the option of either
compensating the landowner for the reduction in land value or rescinding the
governmental actioff. Therefore, compensation is not mandatory.

8 Spohr, p. 359-60.

0 Spohr, p. 362 (citing Jonathan Adler, “Reform Measures Outda®@mdyid Rapids
Business JournalSept. 9, 1996, at B4).

1 Steven J. EagldRegulatory Takingg¢Charlottesville, Virginia: Michie, 1996), § 15-
7(b), p. 665.

2 Douglass, p. 1084.

3 Tex. Gov't Code Ann. § 2007.041.

7 SeeTex. Gov't Code Ann. § 2007.043.

s SeeTex. Gov't Code Ann. § 2007.043(b).

6 SeeTex. Gov't Code Ann. § 2007.044.

7 SeeTex. Gov't Code Ann. § 2007.002.

8 SeeTex. Gov'T Cope ANN. § 2007.024 (Lexis) .
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The Texas Act applies to both political subdivisions and state agencies
subject to certain exemptioffsAs was true of Florida’'s law, the most
significant exemption to this statute is found in the provision rendering the
Texas Act prospective. Regulations which were already in effect by September
1, 1995 are not subject to the requirements of the stdtRtealistically, this
means that the burdens already imposed upon private property owners aregnt .
actionable under the law. Lastly, the Texas Act provides for two emergen@cl'q e Texas Pri-
exceptions: it does not apply to actions taken with a “reasonable good fajfate Real Prop-
belief’ that such action is necessary in order to prevent a “grave and immedi .
threat to life or property® or to actions taken in “response to a real an tﬁ-y nghts Pres-
substantial threat to public health and safety,” with the proviso that the burdgivation Act pro-
cannot be greater than is necessary to “achieve the health and s
oUrpOSe.” Vies a statutory
response to the
By establishing a bright-line statutory definition of a regulatory takinilpab”it of
occurring at a twenty-five percent diminution in property value, the Texas A Yy
tips the scale in favor of private property owrférsThe requirement of current constitu-
Takings Impact Assessments and the new cause of action created for faiﬁgn al law to
to perform a required TIA could serve to increase governmental entitie
awareness of the importance of private property rights relative to publ'&dequately pro-
interest* In conclusion, the Texas Private Real Property Rights PreservatigéCt the riahts of
Act provides a statutory response to the inability of current constitutional la g
to adequately protect the rights of private property owners from governmenpl’ivate pro perty

regulations. owners from gov-
ernmental regu-

lations.

While each state has enacted a fairly rigorous property rights statute, the
two laws differ in many significant respects which bear discussion. The most
obvious distinction to be made is the threshold at which a taking is deemed to
have occurred. The Texas statute sets its diminution threshold at a twenty-
five percent reduction in market value, whereas Florida requires that an
existing use or vested right to a specific use be “inordinately burdened” before
the property owner is entitled to relféf.

TEXAS V. FLORIDA

® SeeTex. Gov'T Cope AnN. § 2007.003 (Lexis) Municipalities are exempt from the
requirements of the statute, and county liability was postponed until September 1,
1997. Other exemptions include: seizure of contraband; actions taken by political
subdivisions to fulfill obligations mandated by state or federal law; actions taken to
prohibit a public or private nuisance; and seizure of property as evidence of a crime.
80 SeeTex. Gov't Code Ann. § 2007.003(c).

81 SeeTex. Gov't Code Ann. § 2007.003(b)(7).

82 SeeTex. Gov't Code Ann. § 2007.003(b)(13).

8 Grimes, p. 612.

84 Grimes, p. 612.

8 See supranotes 83 and 112.
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brought against
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Takings Threshold

The primary relevance of this particular distinction is that the Texas law
sets abright-line standard, whereas Florida leaves its standard to be construed
through application (by the courts). The ambiguity of the “inordinate burden”
standard leaves the Florida law open to interpretation and therefore less
objective than its Texas counterpart. Additionally, the approach taken by
Texas provides tangible guidance to both governmental entities and private
real property owners thereby offering more certainty in application than the
flexible Florida alternativé®

Procedural Provisions

Floridaimplemented two procedural provisions, which should discourage
substantial increases in litigation under the Harris?Adthe first provision
requires a private property owner to submit to a 180-day notice period during
which the governmental entity is required to tender a settlementbffae
Texas law, on the other hand, allows aggrieved property owners to bring suit
without delay®® Regardless of where the suit originates, however, the Texas
Act forces an aggrieved landowner to file no later than thé d&phe knew
or should have known that the governmental action restricted his property
rights

A second procedural provision of the Harris Act stipulates that the court,
rather than the jury, must decide whether a taking has oc&irféx Texas
statute, on the other hand, expressly provides “whether a governmental action
resultsin ataking is a question of fa¥This provision, practically speaking,
will result in the vast majority of Texas cases being submitted to the jury. Of
the two laws, the Harris Act is more likely to expedite the judicial resolution
of takings claims brought against the state.

% Douglass, p. 1092. This tangible guidance provided by the Texas statute reduces the
amount of public and private resources allocated to the evaluation of particular govern-
mental actions.ld.

8 Douglass, p. 1094. The first provision encourages negotiation between the parties while
the second provision mandates judicial evaluation of claighs.

% Fla. Stat. Ann. 8§ 70.001(4)-(5).

8 Douglass, p. 1094. (citing Tex. Gov't Code § 2007.021-.025).

% Tex. Gov't Code Ann. 88 2007.021(b) and 2007.022(b).

1 Fla. Stat. Ann.§ 70.001 (6)(a). In specifying the court as the arbiter of the takings issue,
Florida treats the question of whether a taking has occurred as a question of law. The court
is responsible for determining whether the governmental action in question has “inordi-
nately burdened” the property. If the court finds an inordinate burden to exist, the jury
then determines the amount of compensation due the private property owner based upon
the extent of diminution in property valuéd. at 6(a)-(b).

92Tex. Gov't Code Ann. § 2007.023(a). The magnitude of the diminution in the property’s
market value, as assessed by the trier of fact, determines whether a taking of the real
property by the governmental entity has occurred. See Douglass, p. 1096.
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Available Remedies

The remedy provisions of the two statutes are another point worthy of
comparison. Florida’s Harris Act provides for compensation as a presumptif@xas, on the
remedy, but the law allows the governmental entity to propose a variance O{h hand
exemption in the mandatory settlement offelTexas, on the other hand, other hana, pro-
provir:jes for invalidaticl)n ofthe gove;nmental actionasa prgsumptir:/e remegiides for invali-
yet the governmental entity may elect to pay compensation to the property ..
owner in order to retain the regulatitn. ation of the gov-
_ N ~ernmental action
The practical result of the remedy provisions of the Texas Act will most .
likely be the invalidation of various regulations, given the “budgetary charnfS & presumptlve
of this route in comparison to the payment of compensgti@ince the remedy, yet the
default remedy under the Harris Act is compensation, Florida’s law is more |
likely to result in negotiated settlements between the property owner and Qvemmenta

governmental entit§e entity may elect

An aspect of the takings provisions of the Texas law which is favorabt@ pay compensa-
to the private property owner is the inclusion of temporary restrictions in tgon to the prop-
definition of a taking” Florida’s statute specifically provides that the .
governmentis notliable for “temporary impacts to real propéttyHerefore, erty owner in
an owner of private property subject to temporary restrictions can segirder to retain
compensation under the Texas law but not under Florida’s Harris Act. .

the regulation.

Compensation Provisions

Under the Harris Act, the landowner’s compensation is computed by the
amount of diminution in the market value of the property, and the governmental
entity acquires title to the property interest following the payment of
compensatiol® Thus, Florida’s compensation provision treats the
governmental action as a condemnation where the property interest is
acquired by the government in the exercise of its eminent domain g®wer.

Florida’'s law is
more likely to
- result in negoti-
o . ated settlements

% Douglass, p. 1098. The governmental entity is not faced with the choice of opting to

invalidate the regulation or pay compensation until a taking has been found at trial. Thetween the
Gov't Code Ann. § 2007.024(c). Accordingly, the governmental entity is provided with

greater incentive to await the outcome of the litigation than to tender a settlement ofprroperty owner
since its liability is limited to the invalidation of the offending regulation.

% Douglass, p. 1097. Providing an exception or variance will usually be more fiscal@nd the govern_
attractive to the governmental entity when compared to the alternative of payimental entity
compensation to the landowner for the reduction in property vatue. ’

% Tex. Gov't Code Ann. § 2007.002(5)(B)(i).

% Fla. Stat. Ann. § 70.001(3)(e).

% Fla. Stat. Ann. 88 70.001(6)(b) and 70.001(7)(b).

100 Douglass, p. 1100.
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legislation often
threaten that a
flood of litigation
will overwhelm
the courts and
judicial system if
such bills are
enacted.
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Texas takes the opposite route and allows the owner to retain title to the
affected property after receiving compensation for the monetary damages
suffered as a result of the regulatory takitidn effect, this remedy provision
compensates the property owner for the ongoing imposition of the
governmental regulatioti?

PRACTICAL IMPACT

It is still too early to identify the full impact of these statutes on private
landowners and government programs. Many of the statutes were enacted
within the past two years, and in some circumstances, implementation was
delayed until this year. Enacted in 1995, the Texas and Florida laws both
provide a narrow period for evaluation. Nonetheless, the initial impact of
these two laws merits discussion.

The Great Trickle

Opponents of property rights legislation often threaten that a flood of
litigation will overwhelm the courts and judicial system if such bills are
enacted. As ofthis writing, however, there have been only fourteen cases filed
under Florida’s Bert Harris Act with the Office of the Attorney Gen&?aDf
these fourteen claims, five allege an inordinate burden as aresult of ordinances,
four concern zoning issues, three concern permit issues, and in two of the
claims, both of which involve a church as the petitioner, the issues are not
provided on the Bert Harris Case Input Foffis.

The five cases alleging an inordinate burden as a result of an ordinance
actually involve only three different petitioners. One company, USA Express,
Inc., is the petitioner in three of the ca¥€4JSA claims that a Miami Beach
ordinance creating the Ocean Beach Historic Districtinordinately burdens its
property which is located within the boundaries of the newly created
district1%® USA maintains that it should be compensated for the alleged loss
in fair market value, or that the property should not be included in the
District.!®” In a separate case, Fidelity Federal Savings Bank filed an
application for site-plan approval of a building exceeding five stories in height
which was rejectet?® The rejection occurred the day before a referendum

101 Tex. Gov't Code Ann. 88 2007.024(b)-(d).

192 Douglass, p. 1100.

103 Office of the Attorney GeneraBert Harris Case Input Form$Pursuant to Florida
Statutes, Chapter 70.001, received on November 3, 1997.

104 |d

1%51d. Case numbers BH-96-13-02, BH-96-13-03, and BH-96-13-05.

106 |d

107 |d

108 Office of the Attorney GeneraBert Harris Case Input FormPursuant to Florida
Statutes, Chapter 70.001, Case number BH-97-50-02, received on November 3, 1997.
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which implemented an ordinance restricting building height limits to five
stories in a certain downtown aréa. The last petitioner alleging an
inordinate burden is Timothy M. Sivore who claims that a local ordinance
adopted in Weston renders his property legally non-conforming and deprives
him of the right to construct two additional communication facility towérs.

There have also been thirty claims filed under the Dispute Resolution Act,
three of which have been closétOf the closed cases, two involved vested
rights issues, and in two of the cases, the agency approved the settlement
agreement!? The case where the agency rejected the settlement agreement
is now at the writ of certiorari stage in the court system.

The twenty-seven open claims consist of fourteen cases concerni .
vested rightsissues, four regarding permit or license requests, three involv%e prospectlve
requests for rezoning, two involving requests for expansion or developmepfature of the stat-
one concerning arequested variance, and in three of the cases, the issues were- .
not provided on the Dispute Resolution Case Fdttndn one of these l\ﬁe IS pama”y
twenty-seven open claims, the petitioners withdrew the request forli‘élief,responsible for
and in seven of the cases, the parties reached a settlement agreement ?ngbw number

Special Master proceeding.
of cases.

The prospective nature of the statute is partially responsible for the low
number of cases since claims based upon a regulation already enacted prior
to the statute are dismiss€egAdditionally, limitations on the applicability of
the statute substantially contribute to the low incidence of claims filed. Mike
Rosen, executive director of the Florida Legal Foundation, feels the lack of
claims is “directly attributable to the limitations” to which the statute is
subjectit®

109 |d

110 Office of the Attorney GeneraBert Harris Case Input FormPursuant to Florida
Statutes, Chapter 70.001, Case number BH-97-06-03, received on November 3, 1997.
111 Office of the Attorney GeneraDispute Resolution Case ForpRursuant to Florida
Statutes, Chapter 70.51, received on November 3, 1997.

112 Office of the Attorney General, DispulResolution Case Form®ursuant to Florida
Statutes, Chapter 70.51, Case numbers DR-96-35-07, DR-96-35-08, and DR-96-35-14,
received on November 3, 1997.

13]d. See Case numbers DR-96-36-01, DR-96-35*08, DR-96-35-09> 13, DR-96-
35-15, DR-96-36-16, DR-96-58-17, DR-96-35-18, DR-96-41-20, DR-96-35-19, DR-96-
36-21, DR-97-35-09 05, DR-97-08-06, and DR-97-35-6¥09.

114]1d. See Case number DR-96-35-10.

115 Telephone Interview with Mike Rosen, Executive Director, Florida Legal Foundation
(July 8, 1997).

116]d. Some examples of such limitations include: the statute applies to only to the property
which is subject to the governmental regulation; neighboring property owners have no
cause of action; and temporary takings are not subject to the provisions of the Act.
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In Texas, the lawsuit frenzy is even less prevalent. Only a handful of
claims, fewer than ten, have been filed with the Natural Resources Division
of the Attorney General’s officE’ The first lawsuit filed under the Texas
statute occurred when Accord Agriculture, Inc. sued the Texas Natural
Resources Conservation Commission (TNR&¥&kingamong other things,
“review of the TNRCC’s confined animal feeding operation rules, the
constitutionality of the ‘Right to Farm Act,” and the constitutionality of the
new” Private Real Property Rights Preservation’AcAccord Agriculture
soughtto have the Texas Actdeclared unconstitutional because the “TNRCC
interprets the Act as protecting a landowseekinga permit to operate a
regulated business, such as a confined animal feeding operation, but not an
adjacent landowner whose property a permitted activity damages, such as a
property owner suffering a devaluation of property value because of an
adjacent pig farm°® Accord Agriculture asserted that the effect of the
TNRCC'’s interpretation was unconstitutional because an applicant who is
denied a permit can bring a takings lawsuit, while an adjacent landowner
whose property is damaged when a permit is granted cannot bring a takings
lawsuit. A hearing was scheduled for February 3, 1998 on a motion seeking
to stay an order so that the pig farm may continue to operate.

The second claim was filed in Brazoria County where James and Dorothy
Medearis sued the Drainage District alleging that the requirement of a
drainage plan would force the couple to permanently dedicate and maintain
a portion of their acreage for a detention pond causing a loss of at least twenty
percent in property value and therefore resulting in a taking of their private
property without just compensatiéfi. Partial summary judgment was
granted to the Medearises on February 11, 1997 when the court’s order found
that the Drainage District exceeded its constitutional authority under the
Texas Constitution’s Taking provision. A trial to determine damages and
other outstanding issues was scheduled for September 1997.

Another claim arose when Emily Investments filed suitagainst Children’s
Protective Services (“CPS”) claiming an unconstitutional taking of property,
among other things, when CPS failed to vacate and remained over sixty extra
days, allegedly costing Emily Investments the opportunity to sell the property
for $2.2 million in the fall of 1989. Emily Investments claimed damages
against Harris County Children’s Protective Services under the Texas Act.

17 Telephone Interview with Sam Goodhope, Special Assistant Attorney General,
Executive Administration Division, Office of the Texas Attorney General (November 13,
1997).

118 Clarissa Kay Bauer and Lisa Brunn Gossett, “The Texas Private Real Property Rights
Preservation Act,” State Bar of Texasx. Environmental vol. 27 (1997), p. 158. Accord
Agriculture, Inc. was formed “to protect its members from confined animal feeding
operations that allegedly interfered with the members’ quality of life and the members’
use of their property.”d.

1191d. (emphasis in original).

120 Bauer and Grossetat 159.
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On September 23, 1996, the court signed a nonsuit as to the claims filed under
the Texas Act?

Various cases, including claims under the Texas Act, relating to erosion
along the Bolivar Peninsula were consolidated into a single case in federal
court in Galveston, Texda® John Gordon and his wife filed the initial case.
When part of the Gordons’ Bolivar property eroded and became submerged,
it became the property of the State of Texas to be managed by the Texas
General Land Office. The Gordons alleged that a cutdredged at Rollover Pass
by the Texas Fish & Game Commission, the predecessor agency of the Texas
Parks and Wildlife Department, caused the erosion. The Gordons stated that
“it took millions of years to create the coast of Texas and Bolivar Peninsula”
and requested actual damages in the amount of $730,000,000, or at least $365
(one dollar a day) for each year of geological time to create the Peninsula. @@ntrary to the
Gordons also sought a mandatory permanent injunction requiring th .-
defendants to fill in what is left of the “cut” and to wholly restore the coasgﬁ e predlctlons

_ _ _ _ _ ~of environmental

While all of the consolidated cases included claims relating to erosionon . .
the Bolivar Peninsula allegedly attributable to the Rollover Pass cut, not thIVIStS, the state
raised claims under the Texas A€tOn May 23, 1997, noting its sympathy judicial systems
with the plaintiffs but finding that the case involved a nonjusticiable politicgl
guestion far more appropriate for resolution by the legislative or executi?have not been
branch, the courtdismissed all claims asserted by the plaintiffs. Inits summagy bjected to an
of the case, the court indicated that the plaintiffs alleged the actions taken b
the defendants “constitute a taking,” but the Texas Act was never direc@yl alanche of
mentioned by the court nor were the takings issues addressed in the d&cisidn\wsuits due to

Mary Kelly, executive director of the Texas Center for Policy Studiest,,he enactment of
attributes the small number of claims to the numerous exceptionsinthe Tepﬁ)perty rig hts
Act, particularly atthe agency level where exceptions are interpreted broadl¥
in order to prevent the application of the stattRe€Cities are largely exempt statutes.
under the law, and counties were exempted until September 02 $8m
Goodhope, Special Assistant Attorney General, indicated an increase in
activity could potentially result now that counties are no longer ex&mpt.

121 |d

122 |d

123 |d

124 |d

125 Telephone Interview with Mary Kelly, Executive Director, Texas Center for Policy
Studies (June 26, 1997).

126 Tex Gon't Ann. § 2007.003(d)(Lexis).

127 Telephone Interview with Sam Goodhope, Special Assistant Attorney General,
Executive Administration Division, Office of the Texas Attorney General (November 13,
1997).
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The number of claims made in Texas and Florida since 1995 hardly
constitutes a flood of litigation. Contrary to the dire predictions of
environmental activists, the state judicial systems have not been subjected to
an avalanche of lawsuits due to the enactment of property rights statutes. This
minimal amount of litigation under the Florida and Texas statutes does make
evaluation of judicial interpretation of the laws premature at this point.

Bankrupt Local Governments?

Environmentalists opposing private property rights bills have also expressed
concern that the fiscal cost of implementation is predicted to bankrupt local
governments. Yet, this has not happened in Texas or Florida. The costs which
are expectedto break the proverbial back of local governments are comprised
of administrative expenses and compensation actually paid outto landowners.
Much of the fiscal impact upon local government will depend upon the manner
in which governmental entities react to the newly created risk of liability.

The Final Bill Analysis and Economic Impact Statement prepared by the
Florida House of Representatives’ Committee on Judiciary regarding the
Harris Actwarned of a potential “significant fiscal impact upon state agencies
and state funds and on local governments on both a non-recurring and
recurring basis?® Since the bill did not provide the means and methods for
the required expenditures, the Committee concluded the costs to state and
local governments were undeterminal3teT he lack of funding provided to
counties and cities for private property rights compensation was a key
concern raised in the Governor's Legislative Bill Analy&is. While
administrative expenses do exist, the minimal amount of litigation under the
Harris Act has not generated the enormous cash payouts predicted by the
Act’s critics. The Office of the Comptroller for the State of Florida has not,
as of this writing, conducted a fiscal impact evaluation of the Harris Act.

128 House of Representatives Committee on Judiciary, Final Bill analysis and Economic
Impact Statement, CS/HB 863, May 23, 1995, p. 10. The Committee continued,
“[w]hether the government’s response to the bill is to halt all actions which could possibly
affect property values, to grant all requests for the use of property, or to take a middle
position and deny some and grant others, it may have to pay compensation to the property
owners.”ld. The Dispute Resolution Act, through the informal proceedings process, was
predicted to require “expenditures for training, housing and payment of special masters
and potentially more litigation type [sic] expenses to prepare for and attend the mediation-
like session.”Id.

129 |d

130 Executive Office of the Governor, Office of Planning and Budgeting, Legislative Bill
Analysis, CS/HB863, May 16, 1995, p. 4.
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The fiscal impact of the Texas Act has been negligible to date. The
Comptroller of Public Accounts surveyed all the executive branch agencies,
including institutions of higher education, and of the 131 agencies and
universities surveyed, 119 respond&d(See Appendix A) Generally, the
costof compliance for an agency was minimal. The agenciesthattake actions
covered by the Texas Actreported their costs ranged from zero to approximately
$11,000 to develop specific agency procedtiedn fiscal 1996, agency
costs to prepare TIAs ranged from $500 to $125@Fiscal 1997 TIA-
preparation costs are expected to be slightly higher, ranging from $500 to
$5,000 and reflecting an anticipated increase in the number of TIAs to be
conducted? (See Appendix B&C) Due to the paltry amount of litigation

under the Texas Act, administrative expenses comprise the bulk of the fis::ﬁl.| bstantial

burden imposed upon state and local governments. € SubStantia
increase in the

A Chill in the Air potential liability

of state and local
Environmentalists also claim that takings compensation laws may “chill”

the regulatory fervor of government officials. This prediction may well bgovernments has
accurate, but it has not produced environmental ruin. In Florida, the Harled to a greater
Act has likely slowed the issuance of new regulations. Mike Rosen, executive id ti f
director of the Florida Legal Foundation, attributes the chilling effect on IOCQOnSI eration o
governmental entities to concern for financial liabitify.The substantial the costs and
increase in the potential liability of state and local governments has led tha? fit f

greater consideration of the costs and benefits of a proposed regulation p ners or a pro-
to approval. Still, only a handful of projects, none essential to the protectigosed regu|ati0n
of public health, have been stopped. prior to ap

While environmentalists use this “chilling effect” to illustrate their criticismspr()val .
of property rights statutes, the proponents of such legislation argue this effect
is proof that the laws are working as intended. According to Senator
Bronson, the Harris Act has created “a new sense of restraint on government
regulators” while demonstrating the government’s interest in the welfare and
rights of private property owners. It was the design of the Harris Act’'s
sponsorsto make those entities entrusted with protecting Florida’s environment
more cautiou$:®

1BB1Texas Comptroller of Public Accounts, John Sharp, Report on the Private Real Property
Preservation Act (Senate Bill 14), January 1997, p. 5. Ofthe 119 agencies who responded,
a total of 95 stated they took no actions that were covered by Senate Bill 14. Officials at
25 agencies said they had taken or may take actions that would be covered by the law.
Eleven agencies did not report that determined their actions are not covered briefly
explained the basis of their determinatidd.

182]d. at 6.

133 |d

134 |d

135 Telephone Interview with Mike Rosen, Executive Director, Florida Legal Foundation
(July 8, 1997).

136 1d. at 354.
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Similar motivations prompted the sponsors of the Texas Private Real
Property Rights Preservation Act which was intended to ensure that
governmental entities take a “hard look” at actions which might affect the
value of private real property’. Opponents of the Texas Act consider the
resulting “chilling effect” to be a strike against the environmental movement.
Ken Kramer, the Texas State Director of the Sierra Club, has noted a definite
“chilling effect” since the enactment of the Texas statute, “proposals have not
been made or, if made, have not been pursued by the state ag&hcies.”

By requiring governmental entities expressly to evaluate the effect their
actions will have on private real property, state and local governments will be
less likely to take actions which are damaging to property values. As aresult
of the statute, notes Sam Goodhope, “agencies are thinking more before they
take regulatory actiont® It is also argued that encouraging governmental
entities to be more circumspect will benefit the state as well as private
property owners by reducing exposure to takings claims and costs. Bill Power
of the Texas Farm Bureau has also noted that “agencies are more conscious
of their actions” as a result of the stattife.

The potential “chilling effect” under the Texas Actis mitigated, however,
by the provision in the statute which provides the governmental entity with the
optionof paying compensation. The defaultremedy for the successful private
property litigant is rescission of the offensive regulation.

Benefits for Property Owners

The Florida Senate’s Committee on Community Affairs spoke of a
possible fiscal impact upon the private sector as a result of compensation paid
to “inordinately burdened” private property owné&¥s. The Committee
found, however, that the magnitude of the impact was indeterminable due to
the importance of future judicial interpretation of the Harris Act’s elements
and the governmental entities’ reactions to the increased lidtilag.of this
writing, the “chilling effect” when combined with the low incidence of claims
negates any significant fiscal impact upon private property owners as a result
of compensation payments.

187 Grimes, p. 597.

138 Telephone Interview with Ken Kramer, Texas State Director, Sierra Club (December
4, 1997).

139 Telephone Interview with Sam Goodhope, Special Assistant Attorney General,
Executive Administration Division, Office of the Attorney General (November 13, 1997).
140 Telephone Interview with Bill Power, Texas Farm Bureau (June 25, 1997).

41 Senate Committee on Community Affairs, Senate Staff Analysis and Economic Impact
Statement, Florida Real Property Protection Act, April 24, 1995, p. 9.

1421d, If state and local agencies react by avoiding governmental activity that may
inordinately burden the use of property or by granting variances to its acts, less
compensation would be paid to the private secldr.

Dodd:And Justice For All



When process costs are considered, however, the Harris and Dispute
Resolution Acts have significantly helped private property owners. The long
delay in obtaining (and sometimes the inability to obtain) a final, land-use
decision within areasonable time period is one of the more substantial process
costs faced by private property litigaftsThe Florida Acts provide for faster
and easier-to-obtain responses and ripeness decisions, thereby lowering
process costs to landownéts.

The Dispute Resolution Act seems likely to predominate as the route of
choice for aggrieved property owners. The earlier comparison of claims filad .
under each Actindicates that more property owners are pursuing relief un ehe _F|Ol’lda Acts
the Dispute Resolution Act. Unlike the Harris Act, the Dispute Resolutioprowde for faster
Act is not restricted to the application of prospective regulations. Anoth .
appealing factor of the Dispute Resolution Act is the opportunity to bring aand _ea5|er-to—
action in a less-adversarial process which does not require the same 180-@gitain responses
waiting period or extensive preparatory work required by the Harris Act. a&d rineness de-
final reason property owners might prefer the procedure under the Dispute ™ P
Resolution Actis the relative expense of pursuing a Harris Act claim in tern@g§SIONS, there by

of litigation costs and the initial required appraiéal. Iowering process

As with the Florida statute, the effect that the Texas Private Real Propegpsts to landown-
Rights Preservation Act will have on private landowners is difficult to predic
at this time. Property owners whose land is subject to regulation coveredéys'
the Texas Act should benefit to the extent that the TIA requirements are
successful in increasing awareness concerning the effect of governmental
actions upon private property values. Unfortunately, since the type of land-
use regulation that affects most private property owners, municipal zoning,
is excluded, relatively few landowners are likely to directly benefit from the
Act.1®

A smaller number of private property owners are likely to benefit under
the compensation provisions of the Texas Act, namely, those who can
demonstrate a twenty-five percent reduction in property value, can afford to
prove itin court, and can bear the risk of [#8$Since the statute applies only
to property that is the “subject of” the governmental action, neighboring
private property owners have no cause of action even if they can demonstrate
a diminution in value of twenty-five percent or méfe. As discussed

143 Spohr, p. 360.

1441d. The Harris Act requires issuance of a ripeness decision within 180 days of a
complaint, and the Dispute Resolution Act places a four-month cap on exhausting all non-
judicial appeals.Id.

145 Spohr p. 358.

146 Grimes, p. 601.

1471d. at 602.

1481d. at 607.
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previously, there has been no rush to litigate under the Texas Act. The most
likely effect of the new cause of action made available by the statute will be
the increased bargaining power for private property owners negotiating with
governmentagencié¥.

Although they have only been in effect for a shorttime, both the Texas and
Florida Acts have been beneficial for property owners. While the number of
claims going to trial is minimal, private property owners seem to have gained
bargaining power with the state and local governmental entities which are
now more willing to consider ways of advancing policy objectives without
resorting to land-use controls. Procedural expenses are lessened for aggrieved
private property owners by the provisions of the statutes and agencies now
give greater consideration to a proposed regulation’s effect upon property
owners.

CONCLUSION

Efforts to enact property rights protections at the federal and state level
have met with substantial resistance. Property rights opponents allege that
providing greater protection for property owners will necessarily impose
substantial burdens on government agencies and inhibit environmental
protection. Yet, the experience of some states that have enacted property
rights legislation, particularly Florida and Texas, suggests that these claims
are unfounded. The costs of providing greater protection have been greatly
exaggerated. Property rights legislation, particularly measures that facilitate
legitimate takings claims against governmentregulators, can provide significant
benefits for small landowners and force government officials to pay more
attention to the human costs of their edicts. Their experience to date suggests
that compensation legislation is a modest step that ensures greater protection
of property rights without inhibiting essential government functions.

Property rights are essential to the preservation of individual liberty and
amarketeconomy. Inrecentyears, several states have rushed to the forefront
of providing protection for private property rights by enacting much needed
legislation. Itis now time for other states — and even the federal government,
to follow suit.

1491d. at 602.
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