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ANTITRUST AND THE 99TH CONGRESS

After considering a broad array of proposed reforms of the U.S.
antitrust laws, the 99th Congress adjourned on October 25 without passing
any major legislation in the area. In one sense, the Congress was
disappointing for those favoring antitrust reform. However, it may have
been more successful for reformers than at first appeared. Although no
major reforms were enacted, the formal proposal by the Reagan Administration
of a set of reform measures was itself a major step, and established a
foundation for further debate in the coming years. MHoreover, advocates of
more restrictive antitrus* rules failed to achieve any measurable success.
Despite congressional grumblings about the Administration”s "lax"™ antitrust
enforcement, no legislation to turn back the clock on antitrust policy
progressed significantly.

Due to the impending Democratic takeover of the Semate, prospects for
antitrust reform promise to be more difficult during the 100th Congress.
The Senate Judiciary Committee, to be chaired by Senator Joseph Biden (D=
Del.), would seem to offer a much more hostile environment for reform
advocates. Worse, Senator Boward Metzenbaum (D-Ohio), a vociferous opponent
of antitrust reform, is expected to chair a newly-constituted antitrust
subcommittee,

Still, many remain optimistic. The continuing trade deficit will be a
major issue during the new congress, forcing it to look at ways to increase
U.S. productivity — iocluding antitrust refora. Surprisingly, Biden has
spoken favorably of reform f{n this area, {ndicating it may indeed be on the
agenda. (See “"Quotable”, p. 9).

Antitruat legislation cousidered by the 99th Congress included:

The Admipistration Proposals. These proposals were no doubt the major
legislative development in antitrust during the 99th Congress. Throughout
1985, the question of whether to propose reform, and which reforms to
advance, was a hotly debated topic within the Adminiatration. Commerce
Secretary Baldridge focused attention on the f{ssue in March of 1985, when he
proposed that Section 7 of the Clayton Act be abolished entirely. (He later
modified his stance to advocate a relaxation of the Claytoa Act). The
Antitrust Division, under the leadership of Paul McGrath and Doug Gimsburg,
preferred an assault on antitrust penalties. Last December, President

Reagan approved a package of antitrust measures which embodied both
approaches,
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The major proposals in this package included modification of Section 7
of the Clayton Act, abolition of treble damages for non-price-fixing
offenses, payment of defendant”s attorney”s fees by plaintiffs in frivolous
antitrust suits, amendment of trade laws to allow the President to
temporarily exempt particular industries from the antitrust laws as a remedy
in “Section 201" cases, and a liberalization of the Clayton Act restriction
on i{nterlocking directorates.

Except for S. 1300 (described below), no Administration-backed reform
was reported out of committee. Nevertheless, Administration spokesmen
remain hopeful, pointing out that the Senate held valuable and extensive
hearings on the proposals. With the exception of the Section 20l proposal,
each measure will be reintroduced next year.

Joint and Several Liability Reform. A bill to limit joint and several
l1abilfity in antitrust suits, S. 1300, was approved by the Senate Judiciary
Committee on May 8, on a l6-2 vote., Only Senators Kennedy and Metzenbaum
opposed the measure. The legislation would have reduced the amount of
damages which could be assessed in price-fixing cases by the share
attributable to companies who settled out—of-court or who were not parties
in the case. The bill was actively supported by a wide range of business
organizations, as well as by the Administration, despite the latter”s
opposition to an earlier version of the legislation. Although the measure

was not brought to a vote on the Senate floor, it will be reintroduced next
year.

Railroad Antimonopoly Act. A bill to expand the antitrust laws to
require railroads to allow competing railroads to use their track was
adopted by the House Judiciary Committee last March, but it was
effectively killed three months later when it was unfavorably reported by
the House Energy and Commerce Committee (which has jurisdiction in rail
regulation issues). Although supporters of rail reregulation now appear to

be concentrating on more direct forms of regulation, this bill may yet be
revived.

Foreign Trade Antitrust. S. 397, which would limit the application of
U.S. antitrust laws in certain situations i{avolving foreign trade, was
reported by the Senate Judiciary Committee on September 18. The bill would
have empowered federal judges to dismiss an antitrust action if they found
it uoreasonable in light of the significance of the violation compared to
the same conduct abroad, its effects on the U.S., and other factors. The

bill was not voted upon by the full Senate, but supporters imtend to propose
the measure again next year,

Physician Peer Review. Last November l4, President Reagan signed into
law an omnibus health bill which included a provision protecting hospitals
and physicians engaged in peer review from private antitrust damage suits.
Many inside and outside the Administration urged Reagan to veto the
legislation because it alsc set up a federally-funded no-fault compensation
system for injuries caused by vaccines.

Beer Distributorships. Legislation which would have granted malt
beverage manufacturers the right to grant exclusive territories to their
distribators was withdrawn from the Senate floor im the closing days of
Congress. The legislation, sponscred by Semator Dennis DeConciul (D-Ariz.),
was approved by the Senate Judiciary Committee last March. On August 12,
the Senate Appropriations Committee attached the bill as an amendment to the
fiscal 1987 Treasury Department appropriations bill, thus bringing it to the




Senate floor. However, when oppenents threatened to filibuster the measure,
it was withdrawn on the condition that the bill be brought up for
consideration in early 1987.

I11inois Brick. On Junme 5, the Senate Judiciary Committee rejected, 7-
9, a bill which would have allowed states to bring price-fixing suits on
behalf of consumers. This legislation would have partially overturned
Illinois Brick v. Illinois, a 1977 Supreme Court decision holding that only
direct purchasers of goods can recover damages for antitrust violations.

RECENT ANTITRUST RULINGS

No Absolute Rule Denying Competitors” Standing

On December 9, the Supreme Court raised the threshold for competitors
seeking to enjoin proposed mergers, but it declined to rule out their
standing to challenge acquisitions on the basis of “"necessarily speculative
claims of post-scquisition predatory pricing.” In Cargill, Inc. v. Momsort
of Colorado, Inc., a 6-2 majority overturned an injunction against the
merger of the second-largest and third-largest firms in the beef-packing
industry. Justice William Brennan”s majority cpinion ruled that Monsort
{the fifth-largest firm) had failed to show it faced a real anticompetitive
threat "of the type the antitrust laws were designed to prevent.” Monsort”s
allegations of a poast-merger "price-cost squeeze” that would narrow its
profit margins meraly constituted damage due to more vigorous ccmpetitiom,
and was not forbidden by the antitrust laws. At the same time, the court
stopped short of adopting the Juastice Department”s amicus argument that

competitors should be denied atanding to challenge mergers on predatory
pricing grounds.

Physicians” Peer Pressure

On September 30, the Ninth Circuit held in Patrick v. Burget that the
state action doctrine shielded an Oregon peer review process from Sherman
Act scrutlny. The court overturned a $1,.9 million treble damage award for
injuries suffered by an Oregon physician as a result of a peer review
process which recommended suspension of his hospital astaff privileges. The
court ruled that the alleged bad faith of the defendants was irrelevant
because (1) Oregon mandated peer review by statute, thereby stating an
affirmatively expressed policy to replace pure competition with some
regulation by competitors, and (2) the process was supervised actively by
the state, through the Board of Medical Examiners and the Oregon courts.

Just three weeks before, on September 9, a federal district court in
Pennsylvania had found that the state action doctrine did not apply to a
hospital”s refusal to reappoint a physician to its medical staff and allow
hio an associate on.the staff. Posner v. Lankenau Hospital concluded that
Pesnsylvania”s Peer Review Protection Act did not clearly ilatend to permit

“"anticompetitive” activity {denial of medical staff privileges on other than

professional or ethical grounds) as a necessary consequence of hospital
regulation.

The budding legal controversy over private antitrust challenges to
medical peer review, however, appears to have been neutralized by recent

passage of the Omnibus Health Act (see "Antitrust Aud The 99th Congress”,
above).



More Airlines” Urge To Merge

The Department of Trausportation (D.0.T.) gave final clearance to three
more airline merger propcsals. Ou October 1, D,0.T. granted final approval
to Texas Air“s takeover of Eastern Airlinmes. The department cited Pan Am~s
ability to operate a competitive hourly shuttle service in the Northeast,
after having purchased additional airport landing slots in New York and
Washington from Texas Air. (See Washington Antitrust Report, No. 1,
regarding D.0.T.”8 reversal of earlier decision to reject the takeover).

Cn October 24, D.0.T. gave quick final approval to the acquisition by
Texas Air of People Express and the assets of People”s subsidiary, Frontier
Alrlines. The department speeded up its decision because of People Expreas”
“extremely precarious financial condition.” D.0.T. agreed with the Justice
Department”s view that the merger would not lessen competition substantiamlly
in the Newark and Denver markets, and concluded that People”s current
national market share "probably overstates its future competitive
significance, and bence the likely effect of this transaction on
concentration in the national market.”

A third proposed acquisition, Delta Air Lines” takeover of Westerm
Airlines, received final approval by D.0.T. on December 11, The department
noted that Delta and Western compete in only a few markets, that each
carrier has “at most only a minor presence™ in hubs operated by the other,
and that there was no evidence of barriers preventing other carriers from
entering these markets.

Two other proposed acquisitions are awaiting D.0.T. approval. On
November 17, American Airlines agreed to scquire AirCal. On December 8,
USALir announced its plans to acquire Pacific Southwest Airlines.

RECENT WORKS

*Peter Boettke, Antitrust and International Trade, Citizens for a Sound
Economy Issue Alert No, 12, December 17, 1986. Boettke, a doctoral
candidate at George Mason University”s Center for the Study of Market
Processes. sumpmarizes the Reagan Administration”s proposed antitrust
reforms, arguing that they are a step in the right direction. Available

from Citizens for a Sound Economy, 122 "C" St., N.W., Washington, D.C.
20001, (202) 638-1401.

*Timothy Brennan, Understanding "Raising Bivals” llosts™, Economic Analysis
Group Discussion Paper 86-16, U.S. Department of Justice, Antitrust
Division, September 26, 1986. Professor Bremnan argues that, as a
relatively new theory of mon-price predation, Raising Rivals” llosts (RRC)
will add little that is not already subsumed {n current antitrust theories,
while increasing litigation, deterring otherwise efficient vertical
contracts, and misdirecting analyses of potentially anticompetitive
practices. He worries that RRC may be misused to dress the erronecus
doctrines of "foreclosure”™ and “exclusion”™ in the uniform of microeonomic
theory. Available from Economic Analysis Group, Antitrust Division, U.S.
Department of Justice, Judicilary Center Building, Room 11453, 555 4th St.,
N.W., Washington, D.C. 20001, (202) 724-6665.




*Thomas J. Dilorenzo, The Rhetoric of Antitrust, Cemter for the Study of
American Business, Contemporary Issue Series Mo. 22, November 1986. In this
pamphlet, Dilorenzo, & CSAB visiting scholar, attacks a variety of antitrust
potions, including the "domino effect™ theory of mergers, foreclosure,
squeezing, price discrimination, and predatory pricing. Avallable from the
Center for the Study of American Business, Washington University, Campus Box
1208, St. Louis, Missouri 63130, (314) 889-5630,

*Thomas W. Hazlett, "Is Antitrust Anticompetitive”, 9 Harvard Journmal of Law
and Public Policy 277 (Spring 1986) & Yale Brozen, "The Antitrust Tradition:
Entrepreneurial Restraint”, 9 Harvard Jourmal of Law and Public Policy 337
(Spring 1986). In his article, Dr, Hazlitt, an assistant professor of
economics at the University of California, Berkeley, chronicles the rise and
decline of the market concentration doctrine, from its beginnings i{n the
19308, through the work of Demsetz rebutting the theory, to its apparemnt
rejection (among economists) today. Hazlitt also comments on a range of
allegedly restrictive business practices and particular court cases. He
concludes that the antitrust laws “operate to the detriment of competition
and the consumer,” and that “perhaps the most effactive proconsumer program
would be to consider federal enforcement of the antitrust laws to be a per
se restraint of trade.”

In his comment on Hazlitt”s article in the same isasue, Dr, Brozen,
professor of business economics at the University of Chicago, argues that
antitrust has "itself become a restraint on trade.” He also shows that
although American industry was not becoming more concentrated during the
lagt 50 years, the myth of increasing concentration led to a harmful
strengthening of the antitrust laws and policies over the last generation.

Brozen concludes by advocating elimination of private enforcement of
antitrust laws,

*Thomas R. Hurdick, The Legal System and Professiomal Sports: Offensive
Interference?, Washington Legal Foundation Legal Backgrounder, October 24,
1986. Hurdick, a WLF M.J. Murdock Fellow, argues that the recent Nioth
Circuit decision requiring the Oakland/L.A. Raiders to pay the NFL a fee for
the privilege of moving to Los Angeles interferes with business decisious
and "leave([s] sports-hungry cities incapable of exercising their free choice
through the marketplace.” Available from the Washington Legal Foundation,
1705 R St., N.¥W., Washington, D.C. 20036, (202) 857=0240.

*D, Bruce Johnsen, The Madison 0{1 Cage: A Study of Cartel Behavior,
unpublished, Junme 4, 1986, In this paper, Professor Johnsen outlines his
forthcoming dissertation on the landmark price-fixing case U.S. v. Socony-
Vacuum, in which numerous mvior oil companies were found gullty of Tixing
prices in the Midwest durin, the depression. Available from D. Bruce

Johnsen, Texas ASM University, College of Business Administration, College
Station, Texas 77843, (409) 845-4851.

*Mark Leddy, "Recent Merger Cases Reflect Revolution in Antitrust Policy”,
Legal Times, November 3, 1986. In this article in Washington”s weekly
newspaper for the legal profession, Leddy, a former deputy assistant
attorney general in the Reagan Administration, provides a thoughtful and
balanced summary of the changes in federal merger policy over the years.

*Fred S. McChesney, "Law”s Honour Lost: The Plight of Antitrust”, 31 The
Antitrust Bulletin 359, (Summer 1986). Professor McChesuey, an Olin Fellow
in Law and Economics at the University of Chicago Law School, terms the
system of antitrust law and enforcement a vestigial organ, “{ncreasingly
seen ag either irrelevant or, worse, deleterious to competition.™ He




singles out three continuing deficiencies of traditional antitrust analysis:
(1) viewing the world in structural terms, {2) dogged adherence to per se
rules, and {3) courts” inability to distinguish procompetive from
anticompetitve contracts. McChesney concludes that antitrust is a system
manipulable by some producers and their politicianms to the detriment of
competing producers.

*Sheldon L. Richman, "Beer and the Antitrust Laws”, unpublished. Richman,
director of public affairs at George Mason University”s Institute for Humane
Studies, argues in favor of legislation permitting exclusive territories for
beer distributors. Available from Sheldon Richman, Institute for Humane
Studies, George Mason University, 4210 Roberts Road, Fairfax, Virginia
22030, (703) 323-1055. '

*Marius Schwartz, The Perverse Effects of The Robinson-Patman Act, Ecomomic
Analysis Group Discussion Paper 86-12, U.S. Department of Justice, Antitrust
Division, July 30, 1986. In this paper, Professor Schwartz argues that the
smbiguity of the Robinson-Patman Act and its case law induced uncertainty
about the legality of competitive pricing and various business practices,
and created a tendency to "play it safe” and preserve the status quo.
Reviewing the act on its 50th anniversary, he finds that it condemns
legitimate price differences, strikes down efficient business arrangements,
stifflea promotional activity, induces inefficient buying practices, and
overprotects competitors. Schwartz contends that Rebinson-Patman may have
weakened the competitive position of many small buyers by inducing practices
(vertical integration, exclusive dealing, product differentiation) which are
generally more readily available to large firms. Available from Economic
Analysis Group, Antitrust Division, U.S. Department of Justice, Judiciary

Center Building, Room 11453, 555 4th St., N.W., Washingtom, D.C. 20001,
(202) 724-6665.

*Jilliam F. Shughart II and Robert D. Tollisom, The Employment Comsequences
of the Sherman and Clayton Acts, unpublished, Center for Study of Public
Choice, George Mason University, March 1986. In this empirical study of
antitrust enforcement activity from 1947 to 198], Shughart and Tollison find
that an increase of 1 percent in Sherman and Clayton Act cases instituted
was matched by a rise in the unemployment rate of between 0.14 percent and
0.20 perceant. They conclude that Justice Department antitrust enforcement
is unpredictable but, more often than not, attacks efficlient contractual
arrangements in the economy. Available from William F. Sbughart II, George

Mason University, 4400 University Drive, Fairfax, Virginia 22030, (703) 323~
2799.

*E, Thomas Sullivan, The Antitrust Division as a Market Regulator, Center
for the Study of American Business Occasional Paper No. 57, December 1986.
Sullivan, a professor of law at Washington University, reviews the
legislative bhistory of the antitrust laws, concluding that the Antitrust
Division was intended to be a lav enforcement agency, not a regulatory
agency., The division“s current practice of nmegotiating rather than
litigating merger cases, he argues, has made it a regulatory agency. Under
a deregulation-minded administration, says Sullivan, this is more efficient
for both government and businesa. In another administration, be warns, such
a practice could become a form of industrial policy. Available from the
Center for the Study of American Business, Washington University, Campus Box
1208, St. louils, Missouri 63130, (314) 889-5630. An expanded version of
this article will also be appearing in volume 64 of the Washington
University Law Quarterly, to be published early pext yesar.




*Stephen J. K. Walters, “Reciprocity Reexamined: The Consolidated Foods
Case,” 29 Journal of Law and Ecomomics 423 {1986), Dr. Walters, a professor
of economics at Loisia College in Baltimore, reviews the 1965 Supreme Court
case F.T.C. v. Consolidated Poods, and argues that the reciprocal dealing
the court found illegal actually coutributed to economic efficiency. He
concludes that the "presumption of evil that now attaches to [reciprocal
dealing] is 111 founded and unsupported in theory or in fact.”

OPINION & EDITORIAL

*Jarren Brookes, "Beware of Boesky Backlash”, The Washington Tigmes, November
26, 1986. Syndicated columnist Brookes warns that the Boesky case may
stiffen opposition to the Administration”s proposed antitrust reforms, and,
citing the IBH case, argues that most antitrust cases are just corporate
“protectionism.”

*Terry Calvani, "Antitrust Policy And The Common Man™, The National Law
Journal, November 24, 1986. In this fanfare for the common man, FTC member
Calvani argues that an efficiency-oriented antitrust policy that protects
the interests of consumers will be far more helpful to the average citizen
than policies seeking to protect small business or redistribute wealth.
Since the least fortunate Americans must devote a greater portion of their
income to consumption, notes Calvani, they bave the most to lose from
antitrust policies that discourage innovation, raise costs and prices, or
otherwise restrict consumer convenience and choice,

*Stephen Chapman, "Who Picks Up the Tab if the Beer Monopoly Bi1ll Passes? A
Proven Way to Market Suds™, and Stephen Greeme, "Putting Limits on
Competition”, The Washington Times, September 24, 1986. In these related
articles, Chapman argues in favor of allowing beer brewers to establish
exclusive distributorships for their product, while Greene maintaips that
"what is good for the beer barons would be bad for beer drinkers.”

*Nathanf{el C. Nash, "U.S.“s “Fix~It” Antitrust Policy”, The New York Times,
September 16, 1986. Nash argues that the current policy of antitrust
enforcement =- trying to "fi{x" otherwise objectionable mergers by
negotiating specific divestitures -— has made the antitrust agencies

regulators rather than prosecutors. The result is "a kind of hidden
industrial policy.”

*Thomas Sowell, "The Homopoly Bogeyman”, The Washington Times, October 20,
1986. In this article, Dr. Sowell argues that despite recent coucern over

newspaper "monopolies”™, there has never been such a diversity of newspapers
available across the country.

*"Predatory Fantasies”™, The Wall Street Journal, December 11, 1986. This
editorial on the Cargill decision coucludes that “respect for economic

realities i{s pecessary ... if a country wants to avoid swimming stubbormly
toward oblivion on the sea of its own rhetoric.”

(Copies of each of the above are attached to this {ssue of the Washington
Antitrust Report). .




CONGRESSIONAL HEARINGS

Merger Law Reform: Hearings Before the Committee on the Judiciary, United

States Senate, 99th Cong., 2nd Sess. (1986). Transcript of hearings on the
Reagan Administration merger law reform proposals held last April and Hay.

Antitrust Remedies Reform: Hearings of the Coumittee on the Judiciary,
United States Semate, 99th Cong., 2nd Seas. (1986). Transcript of hearings

on the Administration”s antitrust remedy reform proposals held last March,
April, and May.

The Antitrust Improvements Act of 1986 (Illinois Brick): Hearing of the
Committee on the Judiciary, United States Senmate, 99th Cong., 2nd Sess.
(1986). Transcript of a hearing held on June 3 on a bill to partially
overturn the Supreme Court decision in Illinois Brick.

{(The above hearings are available from the U.S. Government Printing Office).
PROJECTS UNDERWAY

*Geoffrey Swaebe, Jr., an attorney with the New York State Department of
Justice, {s preparing a paper on "The Diverging Paths of Federal and State
Antitrust Enforcement Authorities”, to be published by the Washington Legal
Foundation., Swaebe will argue that the differing antitrust policies now
being followed by federal and state anthorities create difficulty for
businesses trying to follow the law, PFor more information, contact ¥ike

McDonald, Washington Legal Foundatiom, 1705 N St., N.W., Washingtom, D.C.
20036, (202) 857-0240.

*Tom Dilorenzo of the Center for the Study of American Business {s preparing
a paper on “The Origins of Antitrust: Reessons for Reform". BHe will argue
that the "trusts®™ of the late 19th century, contrary to popular opinion,
actually caused prices to fall and output to expand. Their effect on
efficiency, he will maintain, was similar to today”s corporate takeovers,.
For more information, contact Thomas J. Dilorenzo, Center for the Study of

American Business, Washington University, Campus Box 1208, St. Louis,
Missouri 63130, (314) 889-5630.

HOTABLE

"The First Thing We Do, Let”s Kill All The Lawyers ..."

In response to a surge in merger filings by companies trying to avold
tax changes taking effect on January 1, the Justice Department has
transferred initial antitrust screening of all proposed mergers from its
lawyers to its eccnomists. An apprehensive Washington Poat ("Justice Shifts
Antitrust Responsibilities”, December 11, 1986) quotes Washington attorney
Jack Blum: "They“re taking the people least likely to object to a merger and
giving them the first review, and taking the people most likely to object
out of the picture.” Another triumph of comparative advantage.



GAQ”s Mild Gas Attack

A GAQ study finds that domestic gasoline price hikes in early 1985
were not due to the Texaco/Getty and Chevron/Gulf mergers of 1984. Although
lapsing into market concentration analysis ("the required divestitures
eliminated the increase in concentration exceeding the merger guidelines”),
GAO cites several non-merger causes for the price increases, such as
increased U.S. dependence on foreign oil and the required reduction of lead
content in gasoline. The report (RCED~86-165BR) is avallable from the U.S.

General Accounting Office, P.0. Box 6015, Gaithersburg, Maryland 20877,
(202) 275-6241,

QUOTABLE

"The antitrust laws were written far a different era. For steel and

even chemicala, it“s no longer competition for domeastic markets, it”s
competition on a global scale.”

Senator Joseph Biden, incoming chairman of Senate Judiciary Committee,
saying that "antiquated” U.S. antitrust laws should be overhauled, during
interview with Wilmington News-Jourmal, Wovember 13, 1986.

"[T]rue predatory pricing is about as rare as a trustworthy Soviet —-
and we have learned to be very skeptical of both.”

FTC Chairman Daniel Oliver, September 23 apeech to Antitrust & Trade
Regulation Section, Dallas Bar Associatiom.

“For a system of law that has been around for 100 years, inflicting
less damage than before is not much to brag about. There is no
evidence whatsoever that the world is better off with an antitrust

system than it would be without one — and some evidence that the
reverse is true.”

Dr. Fred S, McChesney, in "Law”s Honour Lost: The Plight of Antitrust”, The
Antitrust Bulletin, (Summer 1986).

EDITORS® NOTE

The Washington Antitrust Report plans to compile an Antitrust Reader,
composed of the leading antitruat reform articles of the last two decades.
The editors would appreciate your recommendations regarding the five most
influential articles that shaped your current views on antitrust. Please
direct your comments to Editors, The Washington Antitrust Report,
Competitive Enterprise Institute, 6l]1 Pennsylvania Avenue, S.E., Washington,




WARREN BROOKES

he demise of Ivan Boesky
has revived populist ant-
merger juices in Washing-

ton at the very moment that ~

both parties are also calling for
America to become more “competi-
tive.”

Yet, with all its excesses, the
whole corporate Lakeover process is
precisely about pushing corporate
managements to become more com-
petitive, or face hostile takeover.

Last week's angry exchanges be-
tween Ohio congressional Demo-
crats and Sir James Goldsmith, the
great British entrepreneur, over his
' attempt to take over the Goodyear
Tire & Rubber Co. shows how strong
the emotions are running, oddly
enough, 10 protegt and insulate non-
compelitive managements.

The more immediate danger is
that the Boesky scandal will harden
opposition to administration propos-
als to reform our obsolete antitrust
laws, which are giving other coun-

Warren Brookes is a nationally
svndicated economics columnist.

BROOKES

From page 1D

This means that in just three
years the cost per kilobyte of inter-
nal memory on personal computers
has come down from nearly $38 to
about 52, an almost 95 percent re-
duction in computing costs, in the
most competitive market in the
world.

This is why last August, dwpite
its dominance of the PC market,
IBM was forced to announce its
fourth major price cut in the last two
years to arrest its rapid decline in
market share, which had slipped
from 44 percent a year ago w 31
percent this summer.

This price cut coinclded with the
distressing news that “Big Blue's™
earnings magic has apparently dis-
appeared, with 1986 earnings now
estimated at $6.0 billion, down two
years in a row from its all-time high
of $6.6 billion in 1984, as IBM’s in-
come curve has flantened out and
dipped since then.

Yet, IBM itself is the victim of Its
own success, because its 1983 entry
into the PC market gave that market
the explosive technology and com-
petitive impetus it needed.

The supreme irony is that the only
reason IBM stayed out of this lucre-
tive new field so long, was the 13-
yeardong US. Justice Department
antitrust case brought against it in
1969 for “fllegally monopolizing” the
zen_enl purpose digital-computer

Beware
of Boesky
backlash

tries, especially Japan and Korea, &
real competitive edge.

Four years ago last summer I
made a “bargain purchase"of aUS..
made personal computer with 64
kilobytes of internal memory for
$2.400. IBM was not then even in the
primitive PC mariket.

Last week. computer stores all
over the East Coast were featuring
an offer of a Korean-made, IBM-
compatible system with 786 kilo-
bytes of internal. and 20 megobytes
of external memory for just $1.595,
including a massive package of
“free” software.

see BROOKES, page 2D

systems market — a case sup-
posediy to “protect the consumer!™
As soon as the Reagan Justice De-
partment dropped this endless
exercise in 1982, IBM jumped into
the burgeoning PC market with a far
better product and system than any-
one eise, and it revolutionized per-
sonal computing overnight, but not
before its overseas competition had
already made massive inroads.

ven 50, the administration took
white heat from anachronis-
tic liberals like Democratic
Rep. Don Edwards of California,
who accused them of “selling out”
Yet, the biggest beneficiaries of
IEMS release from this endless
court burden were the American
consumers, who are now enjoying a
revolution in PC technology and soft-
ware that is putting some of the most
sophisticated capacity imaginable in
the hands of classroom students for
as little as $600-800 each.
What we should have lurned
from the IBM case is that in this

As Dr. D.T. Armentano, libertar-
hnmrﬁstfmd\e(hﬁmﬂty
ford, argues in the latest of

array of assaulis on antl-
Antil-Trust Policy — The

of Hart
his vast
trust law
Case For epeal,CA'.l‘O Institute):

cam—a o —

The Washington Times

November 26, 1986

=It was clear from the start that
this government antitrust case and
the many private antitrust cases
against JBM were all n.mdunenuny
misguided. They were in brief [as
most antitrust cases are] an attack
on entrepreneurial success and effj-
clency. Clearly, IBM had not re-
stricted production to raise prices
and profits. On the contrary, JBM
had achieved its considerable suc-
cess and market share by taking un-
precedented research and develop-
ment risks, innovating superior
products and developing and unsur-
passed kong-term corporate commit-
ment to customer support services.”

Even so0, “IBM's share of domestic
electronic data processing revenues
declined from 78 percent in 1952 w
33 percent in 1972, hardly persua-
sive evidence of any ‘monop-
olization’ "

In fact, the sole reason for the
original attack on IBM was com-
plaints by less-efficlent competitors
who simply wanted to restrain “Big
Blue™ 50 as 10 catch up and make
more money for themselves.

This, ironically, is why 90 percent
of all antitrust cases are brought —
not by government, but by unhappy
competitors trying to win in court
what they can't win in the
marketplace. :

In short, most antitrust cases are
corporate “protectionism,” and it
would be ironic, indeed, if a populist

wound up shielding such

Congress
entrenched corporate manage-

ments.




"Antitrust Policy and the
Common Man"
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sent the surplus that soms customers are willlng and
abla to pay for a particuiar good or service that
sxcesds the compatitive price.

Elnce soma buyers value the good of service more

LIMINATION OF tha conosumer-producer pay-
mant, however, lo & lase-compsiling
than it might otherwise seaim. -

Reagan Administration Holds
Common Man in High Esteem

Contiwund from page 12

that it presumes too muel; In fact, we
koow oo litile to generalize about the
actual ldentities of consumaers and pro-
ducers In monopolistie industiries.
While existing daia establish that the
average Income of consumars is less
than the average incoms of stockhold-
ars, this evidence is pot sulficlent to
conclude thal a policy which reduces
monopoly profita will bring abowt a
more equal distritution of Incoma.

In some {ndustries, corporite share
holders may not come from upper-in-
comse groups, ut may consist In large
measurs of blue-collar pensiom funds
or charitable organizations. At the
same time, buyers in cortain indus-
tries, puch as those thet produce “lusu-
ry” goods, may btw relatively wealthy.
Aggregiie stalislics on income for con-
sumern and sharcholders say litile
with reference o particular industries,
yet aniitrust snforcement must be tar-
grted al the actions of apecific firma In
particular indusiries.

Thus, even those convinced of the eq-
ully of lncome redistribution ought to
hesitats aboul (mplemeniing weslth
transfer as an antitrust goal until they
know more aboul the identites of the
parties Involved. In fact, it is difffcult
to effectively redistribute wealh using
the faderal aniitrust lawa, and danger-
ous to peneralize aboul Lhe disiritactive
effects of aniitrust saforcement

Another commonly suggested objec-
tive of the federal antitrust lswa, con-
sidared by many to be “populist.” is the
preservation of small business. The
Jeflfernonian villags merchanl and
yeomana (armer are very much a part
of the American fabric. A claszical ex-

Jusiice Louis D. Brandeis’ “The Curm
of Bignesa.” writien lo 1534, and & good

The astitrust st!{ll ungppar-
ent, T posed the question
represeatative then indicated that

convinelngly argue that the proposed
measurs would effect income redistri-
butlon trom poor consumaers of food to
middle-class merchania

In fact, manufaciuring some goods
at the lowest per-unit costs requires
large firms that can lake advantage of
economies of scale In production. For
exampls, automobiles were expensive
to manufacture and priced sc only the
wealthy could afford them uniil Henry
Ford established assembly lines and
large manufacturing planis. which

]
An antitrust policy that
protects the interests of
consumers is more helpful
than the policies that can
actually harm consumers.

produced low-cost cars Lhal virtually
everyond could afford. Car buyers
would have to pay a heavy prics If
antitrust lawe merely protected small

creast Lhe wellars of the common
man.

ANTITRUST objectlve em-
bodiad In current admiinistration
enforcement policy (s the achieve-

ment of allocative or economic
efficiency.

‘This docirine seeks to proserve com-
petition in the markeipiace and Lheraby
W maximnize conmumer wellare by pro-
viding the optimal number and variety
of gooda xnd sertices to consumers.
Antitrust enforceroent is 1hus designed
to protect comsumers against anti-
competitive restriction of output by
firms thai would deny them the goods
and service they desire al compstitive
prices AL the same timie, the lawe are
oo longer invoked to place anti-com-
patilive, cootomer-harming shackles
on the competitive process.

An antitrust policy thai Lhus protects
the interests of consumers la, In my
estimation, {ar more helpful to the av-
erage citizen than policies that can ac-
tuaily harm coasumers. such as obe

ment posture Lhat discourages Innova-
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The Wall Street Journal

December 11, 1986

Predatory Fantasies

By a vote of 6 to 2 Tuesday, with
Justice William Brennan Jr. writing
the majority opinion, the Supreme
Court cleared one more antitrust cob-
web out of the national attic. The
court said that when a company tries
under the antitrust laws to block a
merger by a competitor, it must show
that it is threatened with injury ‘"that
flows from that which makes defen-
dants’ acts unlawful.” That means the
complaining company can't just run
to court claiming that the merger will
Squeeze its profits.

-~ The court could have gone further.
But even as it stands, the opinion is
Aot a bad day's work. ‘
“+.The case that produced the opinion
started when Excel, the second-larg-
est firm In the very competitive beel-
pdcking industry, agreed to buy com-
pany number three, Monfort of Colo-
rado, number five on the totem pole,
sued. Monfort claimed that the new,
larger Excel would pay more for its
cattle and sell its beef for less tn or-
der to put competitors into a damag-
ing price-cost squeeze.

On this basis, sad to say, Monfort
got an injunction against the merger.
AR appeals court affirmed the deci-
sion, finding Monfort threatened by “'a
form of predatory pricing.”

But the Supreme Court reversed.
In Its Brunswick decision the court
had aiready said that a piaintiff seek-
ing antitrust damages had to show in-
jury from a real antitrust vioiation,
This time Justice Brennan declared

‘that the same was true for a plaintiff

seeking injunctive relief,

Moreover, the "'price-cost squeeze™
threat complained of by Monfort was
not the same as the predatory pricing
that violated the antitrust laws.

For one thing, Monfort had never
really claimed that Excel was going
to seli its beef below cost. No “‘below

cost” means no predatory pricing.
Even if Monfort had alleged real be-
low-cost predatory pricing, said Jus-
tice Brennan, *‘we doubt’ whether the
facts supported the claim. Even after
the merger. Excel wouldn't have the
market power or capacity 1o wage a
successful campaign of predation.
The Justice Department submitted
a brief urging the court to go further
and rule out sults based on ‘“‘neces-
sarily speculative claims of post-ac-
quisition predatory pricing." The
court declined but said, quoting a
prior decision, ‘‘Predatory pricing
schemes are rarely tried. and even
more rarely successful.” "Claims of
predatory pricing must,” warned a
footnote, ''be evaluated with care.”
So if you want to go before the
couris claiming a threat of predatory
pricing, you'd better take along some
documents 10 prove your case.

Judges have always written about
the antitrust laws in two lahguages—
the language of distrust toward peopie
able to exercise economic power and
the language of markets, rationality
and efficlency. Depending on which
language you choose, you will view a
competitor squawking over a merger
elther as a sign that there's wrongdo-
ing afoot or as merely the predictable
outcry that accompanies any market-
efficlent acquisition.

The distrust is probably unavoida-
ble in a democracy. The respect for
economic realities is necessary,
though, {f a country wants to avold
swimming stubborniy toward oblivion
on the sea of its own rhetoric.

The justices have taken one more
step to adjust the balance, with the
decision itself and the type of reason-
ing they used to get there. It's good to
know the courts are capabie of this
kind of seif-correction.



