SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION

UNITED STATES VIRGIN ISLANDS
OFFICE OF THE ATTORNEY
GENERAL,

Plaintiff, Case No. 2016 CA 2469
V. Judge
EXXONMOBIL OIL CORP.,

Defendant.

Declaration of Andrew M. Grossman in Support of Nonparty
Competitive Enterprise Institute’s Special Motion To Dismiss
Under D.C. Anti-SLAPP Act and Motion for Sanctions

Pursuant to Rule 43(e), Superior Court Rules of Civil Procedure, I, Andrew M.
Grossman, declare as follows:

1. T am counsel in this matter for Nonparty Competitive Enterprise Institute (“CEI”). I
submit this Declaration in Support of CEI’s Special Motion to Dismiss Under D.C. Anti-
SLAPP Act and Motion for Sanctions (“Motion”). I have personal knowledge of the facts
stated herein, and if called as a witness, I could and would competently testify thereto.

2. Exhibit A attached to the Motion is a true and correct copy of the transcript to the
March 29, 2016 “AGs United for Clean Power” press conference, as prepared and filed as
an exhibit by counsel for the plaintiff in the civil action Exxon Mobil Corp. v. Walker, No. 017-
284890-16 (Tarant Cty. Dist. Ct., Tex. filed April 13, 2016).

3. Exhibit B attached to the Motion is a true and correct copy of the subpoena served
on CEI on April 7, 2016.

4. Exhibit C attached to the Motion is a true and correct copy of the D.C. Council
Committee on Public Safety and the Judiciary Report on Bill 18-893 (Nov. 18, 2010).

5. Exhibit D attached to the Motion is a true and correct copy of the Internet article

“Subpoenaed Into Silence on Global Warming” published by Bloomberg News and
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Kline, Scot

From: Peter Washburn <Peter Washburn@ag.ny.gov>
Sent: Friday, March 25, 2016 11:43 AM

To: Lemuel Srolovic; Kline, Scot; Morgan, Wendy
Cc Michael Meade

Subject: Afternoon Discussion: State Responses
Attachments: Question Responses docx

Wendy, Scot, Lem —

For this afternoon’s discussion. See attached responses received from participating states re: what they are looking to
add to/get out of the afternoon discussion.

As an overall summary, the responses demonstrate a strong desire among the states to learn what each other are up
to -- a validation of the value of this meeting — as well as to suppert and sustain coordination on individual and
collective efforts into the future — a validation of the value of a cealition.

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential, privileged or otherwisc
legally protected. It is intended only for the addressce. If vou reccived this ¢-mail in error or [rom someone who
was not authorized to send it to you, do not disseminate, copy or otherwisc usc this c-mail or its attachments.
Plcasc notify the sender immediately by reply e-mail and delete the e-mail from yvour system.




Attorneys General Climate Change Coalition

Questionnaire Responses

(1) What do you hope to get or learn during the afternoon? We want to
make sure we cover what we can of your particular interests.

CT (Matthew Levine) - I hope Lo learn more about the substance of the disclosure
investigation and the legal theories to support taking any action. It would also be
helpful to understand the magnitude of such an action and the resources available to
undertake iL.

DC (Elizabeth Wilkins) - I am interesled in hearing generally what other states are
doing on climate change-related efforts and, in particular, in how they’ve staffed these
efforts if they do not have a section dedicated to environmental issues.

IL (James Gignac) — Nothing more specific than what the agenda items are designed to
draw oul {discussion of coordination, possible new initiatives, ete.).

MA (Melissa Hoffer) — We'd like to learn the status of other states’ invesligations/plans
and potential avenues for information sharing and coordination.

ME (Jerry Reid) - I am interesled in learning more about potentially unfair and
deceptive trade practices of Exxon as they relate to global warming, and the level of
interest among our states in pursuing these claims.

OR (Paul Garrahan) — We look forward to learning about NY's oil company
investigation, primarily. And to hear any other ideas you and other slates may have. And
to build our working relationship.

RI (Greg Schultz) - I am mosl interested in personally meeting the various state AAGs
that I have worked with since 2009 on Clean Air Act and Climate Change issues. 1
would also be interested in looking ahead to our challenges for this vear and bevond,
such as possible other EPA-related actions and rulemaking, ete.

USVI (Claude Earl Walker) ~ We are cager Lo hear what other attorneys general are
doing and find conerete ways Lo work Llogether on litigation to increase our leverage.

VA (Danicl Rhodes) — We are mostly interested in hearing about efforts ongoing in the
other jurisdiclions present and how Virginia may complement those efforls and move
forward here.

WA (Laura Watson) — We arc inleresled in the discussion about utility efforts to barrier
renewables. Iam told that this has not been a problem in our state, or at lcast nota
problem that we currently have the tools to address. I am interesled in hearing what
types of issues other states arc secing and what tools they are using Lo address those.




We are also interested in finding out whether other states are taking action on ocean
acidification or whether this is largely 2 West Coast issue at this point.

We are also wondering whether other states are looking at the insurance side of things.
Are states running into issues with insurance companies limiting coverage for climate-
related claims?

(2) Please provide a very brief description of the office activilies you will
describe at the 1:45 segment of the agenda. We'd like to group related
activities together. You will have 2-3 minutes to describe your activities.

CT (Matthew Levine) — I can briefly describe the various legal actions that Connecticut
has participated in (many of which we have joined with New York and the extended
coalition of States). I can also discuss Connecticut's extensive efforts to combat climate
change through actions by our agency and shifting to renewable sources of energy. We
have been successful in defending several legal challenges to the State's commitment to
increase renewables sources of energy.

DC (Elizabeth Wilkins) — DC has not previously taken many affirmative steps to combat
climate change. To the degree that we have had any involvement, it has been because
we represent our Department of Energy and Environment in front of our Public Service
Commission on matters related to creating incentives for more widespread use of
sustainable energy.

IL (James Gignac) — Climate and energy-related activities of the [llinois Attorney
General's Office include:
e Participation in federal multi-state cases involving air quality and carbon
emissions;
« Enforcement actions and state regulatory matters involving coal-burning power
plant emissions and coal ash;
FERC and MISQ issues involving capacity payments (o coal plants;
Financial challenges of coal industry (both mining and power sectors);
« Involvement in state level policy and regulations on energy efficiency,
renewables, and utility business models

MA (Melissa Hoffer) — Advancing clean energy and making smart energy infrastructure
investments (addresses our positions on new gas pipelines, LTKs for cleaner energy);
promoting utility customer choice (solar incentives, grid mod); readiness and resilicnce
(storm response, grid mod).

ME (Jerry Reid) — Maine has long participated with New York, Massachusetts and other
like-minded states in litigation to bring about meaningful federal regulation of
greenhouse gas emissions. Today this is primarily in the form of litigation supporting
EPA in challenges to the Clean Power Plan.



OR (Paul Garrahan) — I assume this item is asking what work out offices are doing on
climate change issues? Other than our CAA litigation with other states, we are also
defending Oregon's Clean Fuels Program (low carbon fuel standards) at the 9th Circuit
(after successfully getting the challenge dismissed by the district court) and at the
Oregon Court of Appeals (rule making challenge). We also continue to defend the state
in a public trust doctrine case asserting that the state has not taken sufficient steps to
cut GHG emissions. That case is also currently al the Oregon Court of Appeals (for a
second time).

RI (Greg Schullz) — I'm not sure exactly what you are looking for here. Perhaps I could
discuss the challenges of working in a small state with limited environmental staff. I'or
instance, as part of a 3-person Environmental and Land Use Unit within the RIAG's
office, I prosecute a wide variety of civil environmental enforcement actions in state
court; defend state agencies on environmental and related mallers; litigale slale's rights
in land, including public rights-of-way, beaches and parks; counsel state agencies on
environmenlal malters, including rulemaking; represent the State in multi-state
environmental litigation, etc.

USVI (Claude Earl Walker) - We just finished litigation against Hess Qil over an
enforcement matler relaling Lo Hess's decision Lo close its oil reflinery in SL. Croix, Virgin
Islands, after receiving billions of dollars in tax breaks. As part of our $800 million
settlement, we were able to create an environmental response trust that will deal with
clean-up of the site and help convert part of it to solar development, we hope. We also
have issued a subpoena to ExxonMobil and are preparing third party subpoenas on the
common issuc of its potential misrepresentations regarding its knowledge of climate
change.

VA (Daniel Rhodes) — No response.

WA (Laura Watson) — As you know, Washington State is one of the parties to the multi-
state litigation defending the Clean Power Plan. We have also intervened in a lawsuit in
defense of Oregon’s low carbon fuel standard. We are looking at possible causes of
action based on fossil fuel company disclosures and have just started looking at possible
common law causes of action (e.g., nuisance suits). Other than that, the bulk of our
climale work consists of providing legal support to our clients in the Governor's Office
and the Department of Ecology. Specifically, we are supporting a regulatory effort to
cap carbon emissions from transportation fuels, natural gas, and stationary sources. We
are also providing legal support related to the development of environmental impact
statements for two large coal exporl facilitics proposed in Washinglon and three
proposed oil terminals,

(3) Specific items yvou would like to discuss in the discussion of expanding
the coalition’s work beyond the federal/EPA advocacy and litigation.

CT (Matthew Levine) — None.




DC (Elizabeth Wilkins) — Nothing to add - DC will most likely be primarily in listening
mode as this work is new for us.

IL (James Gignac) — Consider how to increase our office’s coordination on matters
involving DOE, FERC, and 1S0s/RTOs. How we can be better link the consumer and
environmental interests of our offices in these venues? Similarly, regarding state energy
and climate policies, can we strengthen or bolster our office’s sharing of knowledge,
materials, experts, etc. on things like energy efficiency, renewable portfolio standards,
demand response, net melering, and utility rate design? Finally, I would be interested
in talking with any other states (time permitting) dealing with coal mine or power plant
closures and issues of jobs, property taxes, decommissioning or clean-up, and site re-
use.

MA (Melissa l1offer) — See above.

ME (Jerry Reid) — None.

OR (Paul Garrahan) - We don't have any particular ideas, other than our interest in the
possible oil company litigation, but we are open Lo other possibilities.

RI (Greg Schultz) - | am open for any discussion. I would like to hear from the NHAG
and other states on their MTBE litigation.

USVI (Claude Earl Walker) — We are interested in identifying other potential litigation
targets.

VA (Daniel Rhodes) —Not sure we have specific items for the afternoon discussion at
this time but likely will be prompted by the discussions. We would be very interested in
any discussion and thoughts about resource sharing through collaborative thinking in
the formation of coalition building.

WA (Laura Watson) — | think I probably covered this in response Lo the first question.
The only thing I'd add is that we're interested in the legal theories under section 115 of
the federal Clean Air Act, although it looks like the focus in the agenda is on non-federal
actions.

(3) Will any consumer protection or securilies staff be participating?
Fossil fuel company disclosure investigations raise consumer protection
and securilies issues as well as climate change. If enough folks from that
part of your offices are participating, we could plan a break out session for
them.

CT (Matthew Levine) — We will not have someone from our Consumer protection
division but I work closely with that group and am getting familiar with the consumer
protection and securities issues related to climate change and we would likely be the
group (environment) that works on these issues.




DC (Elizabeth Wilkins) - T will be the only person from DC participating,

IL (James Gignac) - Not in the meeting itself, but we have do have consumer protection
staff interested in learning more about the issues. We do not have securities staff.

MA (Melissa Hoffer) — No.
ME (Jerry Reid) — No.

OR (Paul Garrahan) — Yes, Sr AAG Tim Nord will attend from our consumer protection
unit,

RI {Greg Schultz) — No.

USVI (Clande Earl Walker) - Yes, we will have our outside counsel/Special Assistant
Attorney General, who has specialized in consumer protection work.

VA (Daniel Rhodes) —~ No response.

WA (Laura Watson) — Our CP folks will not be attending bul I have been in contact with
them and intend (o report back to them after the meeting. I've reviewed our office’s
internal analysis on the various causes of action available in Washington State and can
contribute at least generally to the discussion.

(5) Any other thoughts about the aflernoon’s working session?

CT (Matthew Levine) — None.

DC (Elizabeth Wilkins) — None.

IL (James Gignac) — None.

MA (Melissa Hoffer) — None.

ME (Jerry Reid) — None.

OR (Paul Garrahan) — We look forward o the discussion.

RI (Greg Schultz) — I would be interested in discussing the possibility of selling up
additional AG meetings with NESCAUM (Northeast States for Coordinaled Air Use
Management) on regional air issues (NESCAUM works closely with state air agencies on
a variety of air issucs). I work closely with my state air agency, but never seem to sit
down with them Lo discuss their specific issues and concerns.

USVI (Claude Earl Walker) - None.

VA (Daniel Rhodes) - None.




WA (Laura Watson) — None.
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State Attorneys General Conspire To Shake Down Big Oil

Myron Ebell ® April 1, 2016

New York Attorney General Eric Schneiderman, former Vice President Al Gore, and attorneys general from Massachusetts, Virginia,
Connecticut, Maryland, Vermont, and the U. S. Virgin Islands held a press conference in New York City on 30th March

to announce “an unprecedented coalition of top law enforcement officials committed to aggressively protecting and building upon
the recent progress the United States has made in combatting climate change.” Schneiderman also spoke about his ongoing
investigation of Exxon Mobil for fraudulently concealing from investors and the public the harmful effects of their products on the
global climate.

Massachusetts AG Maura Healey and Virgin Islands AG Claude Walker announced that they have also launched investigations of
Exxon. Other state AGs at the podium indicated that they support and will co-operate in the investigation of Exxon. California AG
Kamala Harris is also investigating Exxon.

Schneiderman launched his investigation under the state’s Martin Act last fall. A broad subpoena of Exxon documents was issued in
November. Schneiderman made it clear that they have already decided that Exxon committed fraud and are now investigating the
nature and extent of the fraud. Other oil, gas, and coal companies “and their allies” are also likely to become targets of investigation
in the near future.

Schneiderman said: “The First Amendment, ladies and gentlemen, does not give you the right to commit fraud. Every attorney
general does work on fraud cases, and we are pursuing this as we would any other fraud matter. You have to tell the truth, you can’t
make misrepresentations of the kinds we’ve seen here. The scope of the problem we are facing, the size of the corporate entities and
their alliances, the trade associations and other groups, is massive and it requires a multistate effort.”

Gore for the umpteenth time compared the conduct of the big oil companies to the big tobacco companies in the 1990s. “I do think
the analogy may hold up rather precisely,” he said. Suits filed by a coalition of 46 state attorneys general forced the largest tobacco
companies to agree in 1998 to pay $10 billion per year to the states indefinitely.

Gore is right on one major point. It is unlikely that Schneiderman’s investigation will result in filing a case, let alone getting a
conviction. But it could very possibly turn into a massive shakedown of Exxon and other big fossil fuel companies along the same
lines as the tobacco settlement. But Big Oil is much bigger than big tobacco, so I expect that Schneiderman and his fellow AGs are
setting their sights at much more than $10 billion a year.

The press conference was part of a one-day conference of 18 Democratic state attorneys general who have formed a coalition to
support President Obama’s climate agenda, especially the EPA’s greenhouse gas rules for power plants. Other AGs at the conference
were from California, Illinois, Maine, Rhode Island, Washington, the District of Columbia, New Mexico, Minnesota, Delaware,
Oregon, and Towa.
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For critical commentary on Schneiderman’s shakedown, see this editorial in Investor's Business Daily and my CEL colleague Marlo

Lewis’s article in Public Utilities Fortnightly on Schneiderman’s earlier investigation and settlement with Peabody Energy.
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NEW YORK (Legal Newsline) - New York Attorney General Eric Schneiderman, who
is investigating ExxonMobil for possibly suppressing climate change research from
the public and investors, is overstepping his bounds, a senior attorney for the

Competitive Enterprise Institute contends.

Schneiderman has said he is not pleased that ExxonMobil questions the impact of
global warming and that it donates to think tanks that occasionally challenge

conventional wisdom.

“If you can intimidate people who take issue with the most alarming and maximal
projections of global warming,” said Hans Bader, senior attorney for CEI in
Washington, D.C., “you will end up with a skewed estimate of global warming that
may also skew public policy and result in misallocation of resources.”

Schneiderman specifically disagreed with comments by Exxon that “switching over
to renewables by the end of this century would raise energy costs” substantially,
and that “ExxonMobil essentially ruled out the possibility that governments would
adopt climate policies stringent enough to force it to leave its reserves in the
ground,” saying that rising population and global energy demand would prevent
that. “Meeting these needs will require all economic energy sources, especially oil
and natural gas,” it added.

Bader believes that the objective of the attorney general's investigation is not to
uncover wrongdoing but rather to harass Exxon by subjecting it to bad publicity
and the costs of producing thousands of pages of documents.

"I suspect that what is meant by ‘promulgating misleading information,' is that oil
companies declined to predict massive increases in temperature over the last 20
years that did not come true, and did not in fact occur," he said. "Failure to
embrace exaggerated claims of global warming does not constitute "deliberate
deception, when scientists have come up with widely varying estimates of how the

climate will change, some conservative, and some exaggerated.

http://legalnewsline.com/stories/510703834-cei-attorney-cites-chilling-effect-of-state-investigations-of-exxonmobil 2/8



5/15/2016 CEI attorney cites chilling effect of state investigations of ExxonMobil | Legal News Line

"Since climate-change predictions are not an exact science, the fact that one
scientist comes up with a maximal, upper-bound projection of climate change does
not obligate an oil company to believe it, much less trumpet it to the public. Nor
does the fact that an oil company, which hedges against risk (including the risk of
relatively improbable events, such as maximal, upper-bound projections of global
temperature increases), takes such an estimate into account for contingency-
planning mean that it accepts that estimate as being likely to come true, and thus
render it deceitful for failure to publicly trumpet that projection of warming as if it
were likely to come true."

Bader believes Schneiderman's investigation is part of a pattern of targeting

individuals and groups with differing opinions about climate change.

"They are apparently aimed at people who are in the mainstream of climatology,
who simply have a somewhat lower projection of global temperature increases

than liberal state attorneys general find politically convenient," he said.

"For example, University of Alabama climate scientist John Christy was the target
of liberal Congressional investigators, even though Christy doesn’t say global
warming isn’t happening; and the brief he co-submitted to the Supreme Court says
it is happening, but at less than half the rate projected by many other climate

scientists."
Freedom of speech is the core issue for Bader.

"The First Amendment has long been interpreted as protecting corporate lobbying
and donations, even to groups that allegedly deceive the public about important
issues," he said. "So even if being a 'climate denier' were a crime (rather than
constitutionally protected speech, as it in fact is), a donation to a non-profit that

employs such a person would not be."

But Bader expects other states to take similar action.
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"Maryland is and its attorney general has already prejudged matters by claiming
that oil companies have contributed to the problem by intentionally promulgating
misleading information, testimony and advertising," he said.

The ultimate victim, Bader argues, is freedom of expression.

"These investigations are a threat to mainstream climatologists who do not make
exaggerated claims of global warming," he said, "and a threat to oil companies’
ability to engage in prudent contingency planning that takes into account maximal
projections of global warming, without having to publicly tout those projections,
which often turn out to be inaccurate years later."

More News

(/stories/5 10724437-u—s—fi1es—brif—i—idaho—.case—regarding—criminal—defendant—s—right—to—attorney)

U.S. files brief in Idaho case regarding criminal defendant’s right to attorney (/stories/510724437-u-s-files-
brief-in-idaho-case-regarding-criminal-defendant-s-right-to-attorney)

(/stories/510724440- rhode 1sland senate- advances bill-aimed-at-fighting-patent-trolls)

Rhode Island Senate advances bill aimed at fighting ‘patent trolls' (/stories/510724440-rhode-island-
senate-advances-bill-aimed-at-fighting-patent-trolls)
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State Attorney General Climate Change Investigations Are
Unconstitutional

By Hans Bader (/author/hans-bader) | January 28,2016 | 4:24 PM EST

Should government officials be able to cut off donations to groups because
they employ people disparaged as “climate change deniers,” even if the group
in question is a think tank that studies a wide range of topics, only a few of
which relate to climate change at all, and the “denial” in question includes
telling politically inconvenient truths about the cost of proposed climate
change legislation? Only a single-issue zealot with ideological blinders and a
contempt for the First Amendment would think so.

But that hasn’t stopped New York Attorney General Eric Schneiderman

(http://www.pbs.org/newshour/bb/exxon-mobil-mislead-public-climate-
change-research/) and California Attorney General Kamala Harris

New York State Attorney General Eric
(http://dailysignal.com/2016/01/21/california-joins-the-effort-to-persecute- Schneiderman (AP Photo/Seth Wenig)

suppress-scientific-dissent-on-climate-change/) investigating Exxon, partly

for making donations to think tanks like the American Enterprise Institute
(http://www.huffingtonpost.com/elliott-negin/did-exxonmobil-just-admit_b_8625514.html) and groups like the American
Legislative Exchange Council because these large organizations include a few people deemed “climate change deniers,” even
though climate change has no relation to most of their activities. (I have been to many speeches and luncheons at AEI, and not a
single one related to climate change or even energy or environmental policy.)

The First Amendment has long been interpreted as protecting corporate lobbying and donations, even to groups that allegedly
deceive the public about important issues. For example, in In re School Asbestos Litigation
(http://openjurist.org/46/f3d/1284/asbestos-school-litigation-pfizer-inc-v-t-giles-45), 46 F.3d 1284 (3d Cir. 1994), a federal
appeals court ruled that the maker of an asbestos product could not be held liable for joining and financially supporting a trade
association for makers of asbestos products, even though the trade association allegedly “disseminated misleading information

about the danger of asbestos in schools directly to” the plaintiffs, where “at least some” of the trade association’s “activities
were constitutionally protected.”

So even if being a “climate denier” were a crime (rather than constitutionally protected speech, as it in fact is), a donation to a
non-profit that employs such a person would not be (especially given that a think tank like AEI also contains scholars whose
positions on subjects like tax policy, labor law, property rights, and lawsuit abuse would be congenial to a corporation like
Exxon).

In any event, judging from Schneiderman’s own remarks, Exxon did not engage in any deception about the health risks of its
products when used (the way asbestos makers were accused of doing, and the way the big tobacco
(http://www.leagle.com/decision/In%20FDC0%2020121127J01/U.S.%20v.%20PHILIP%20MORRIS %20US A ,%20INC.)
companies in fact

(http://www.tobaccocontrollaws.org/files/live/litigation/596/US_United%20States %20v.%20Philip%20Morris.pdf) long
(http://www.leagle.com/decision/In%20CACO%2020110817014/BULLOCK %20v.%20PHILIP%20MORRIS %20US A ,%20INC.)
did (http://caselaw.findlaw.com/us-10th-circuit/1026732 .html)), much less speech unprotected by the First Amendment. What
angers Schneiderman most appears to be political opposition to certain controversial environmental legislation, not deception or
views at odds with sound science: He is upset that Exxon had the temerity to note that policies advocated by climate change
activists have real world costs, and may not be politically viable.
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Schneiderman complains (http://www.pbs.org/newshour/bb/exxon-mobil-mislead-public-climate-change-research/) that Exxon
noted that “switching over to renewables by the end of this century would raise energy costs” substantially, and that
(http://www.nytimes.com/2015/11/06/science/exxon-mobil-under-investigation-in-new-york-over-climate-statements.html?
_r=0) “Exxon Mobil essentially ruled out the possibility that governments would adopt climate policies stringent enough to
force it to leave its reserves in the ground, saying that rising population and global energy demand would prevent that. ‘Meeting
these needs will require all economic energy sources, especially oil and natural gas,’ it said.” (For a discussion of Exxon’s non-
misleading positions about climate science, and why Schneiderman’s own complaint about it is at odds with actual climate data
over the last 30 years, see this commentary (https://www.washingtonpost.com/opinions/even-exxonmobil-says-climate-change-
is-real-so-why-wont-the-gop/2015/12/06/913e4b12-9aa6-11e5-b499-76cbec161973 _story.html) by the liberal editor of The
Washington Post, and this commentary (http://www.globalwarming.org/2015/11/12/ny-attorney-general-schneiderman-targets-
exxon-mobil-climate-thuggery-part-1/) at GlobalWarming.org.)

As Bloomberg put it (http://www.bloombergview.com/articles/2015-11-10/schneiderman-s-dangerous-crusade-against-exxon-
mobil), “On the face of it, the company’s research on climate change and its previous public positions on climate policy not only
fail to amount to fraud, they aren’t even necessarily at odds. You might accept the reality of man-made global warming and still
argue against strict new rules on emissions — if, for example, you believe that such restrictions would do more harm than good.
... that position isn’t indefensible, and certainly shouldn’t be illegal.”

So when I first read about state attorneys general investigating Exxon over its donations, and for allegedly minimizing the
likelihood or ramifications of climate-change legislation, I wondered what was the point of such investigations, because any
sanctions imposed on Exxon for such contributions would obviously run afoul of the First Amendment (as lawyers and
newspapers like The Washington Post (https://www.washingtonpost.com/opinions/exxon-deserves-criticism-but-it-didnt-commit-
a-crime/2015/11/14/08dd47 1e-87fa-11e5-be8b-1ae2edf50f76_story.html) and USA Today
(http://www.usatoday.com/storylopinion/2015/11/22/schneiderman-exxon-mobil-fraud-investigation-environmental-groups-
editorials-debates/75900032/) have noted). As the Post’s Bob Samuelson noted earlier
(https://www.washingtonpost.com/opinions/exxon-deserves-criticism-but-it-didnt-commit-a-crime/2015/11/14/08dd47 1 e-8 7fa-
11e5-be8b-1ae2e4f50f76_story.html), ExxonMobil is being vilified for “expressing its opinions,” and exercising its
constitutional right of free speech.

In so doing, I overlooked the likelihood that these investigations are designed not to uncover any wrongdoing, but simply to
harass Exxon, by subjecting it to bad publicity and the costs of producing thousands of pages of documents in response to
endless demands from partisan investigators. The process is the punishment.

Sadly, government officials can usually get away with this sort of abuse when they investigate conduct. But speech is a different
matter. A prolonged investigation in response to someone’s speech can violate the First Amendment even when it never leads to
a fine. For example, a federal appeals court ruled in White v. Lee (https://scholar.google.com/scholar_case?
case=11684187750948717352&hl=en&as_sdt=6&as_vis=1&oi=scholarr), 227 F.3d 1214 (9th Cir. 2000) that lengthy, speech-
chilling civil rights investigations by government officials can violate the First Amendment even when they are eventually
dropped without imposing any fine or disciplinary action. It found this principle was so plain and obvious that it denied
individual civil rights officials qualified immunity for investigating citizens for speaking out against a housing project for people
protected by the Fair Housing Act.

Similarly, in In re School Asbestos Litigation (http://openjurist.org/46/f3d/1284/asbestos-school-litigation-pfizer-inc-v-t-giles-
45),46 F.3d 1284 (3d Cir. 1994), a federal appeals court found that the mere pendency of a lawsuit against a company for
belonging to, and contributing to, a trade association, violated the First Amendment even if it would never ultimately be found
liable based on that associational activity. Accordingly, it took the extraordinary step of granting a mandamus petition to order
the lawsuit dismissed, even though the trial judge had refused to dismiss the lawsuit on summary judgment, and the denial of
summary judgment is not ordinarily appealable at all.

As the appeals court explained, the mere existence of the lawsuit unconstitutionally chilled the company’s First Amendment
rights: “while the district court’s ruling did not directly prohibit Pfizer from associating with the SBA during the remainder of
the district court proceedings, there can be little question that in reality the district court ruling will powerfully inhibit Pfizer
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from doing so. Under the court’s reasoning, any further participation by Pfizer in SBA activities—any contributions, any
attendance at meetings, etc.—would appear to constitute evidence of Pfizer’s participation in an ongoing conspiracy or concert
of action and thus be admissible at trial to prove such claims.”

These state attorney general investigations similarly violate the First Amendment. The mere existence of Schneiderman’s
protracted investigation of Exxon discourages it from contributing to groups like the American Enterprise Institute (AEI) and
the American Legislative Exchange Council (ALEC), and chills its speech about climate-related legislation and its costs, in
violation of the First Amendment.

Schneiderman has pressured Exxon (http://www.pbs.org/newshour/bb/exxon-mobil-mislead-public-climate-change-research/)
not to fund groups like AEI and ALEC, complaining that “we know” Exxon has “been funding organizations that are even more
aggressive climate change deniers. ... like the American Enterprise Institute, ALEC, the American Legislative Exchange
Council.”

These groups themselves can sue Schneiderman under the First Amendment, if Schneiderman’s pressure causes them to lose
donations they would otherwise receive. Government officials cannot pressure a private party to take adverse action against a
speaker. For example, the federal appeals court in New York ruled that a city official’s letter urging a billboard company to stop
displaying a church’s anti-homosexuality billboard potentially violated the First Amendment, since the letter cited his “official
authority as ‘Borough President of Staten Island’ and thus could constitute an “implicit” threat, even though the official lacked
direct regulatory authority over the billboard company and did not explicitly threaten any reprisals. See Okwedy v. Molinari, 333
F.3d 339 (2d Cir. 2003). Similarly, it revived a free speech lawsuit by a businessman over a village official’s letter to Chamber of
Commerce criticizing it for publishing the businessman’s ad critical of village policies in the Chamber’s publication. Rattner v.
Netburn, 930 F.2d 204 (2d Cir. 1991). For other, similar rulings, see Dossett v. First State Bank, 399 F.3d 940 (8th Cir. 2005),
and Reuber v. U.S., 750 F.2d 1039 (D.C. Cir. 1985).

Schneiderman would probably argue that the federal courts lack jurisdiction over a lawsuit against him under the First
Amendment. But a court ruled against a somewhat similar argument made by Mississippi Attorney General Jim Hood in Google
v. Hood, 96 F.Supp.3d 584, 594-96 (N.D. Miss. 2015). Schneiderman’s argument would be substantially weaker than Hood’s.

Government retaliation for speech does not necessarily need to include explicit threats or pressure to violate the First
Amendment. For example, if the government merely reprimands a public employee for his speech, or censures a private citizen
for his speech, some courts find that to be a violation of the First Amendment. See, e.g., Columbus Education Association v.
Columbus Board of Education, 623 F.2d 1155 (6th Cir. 1980) (government employee reprimand violated First Amendment).

Hans Bader practices law in Washington, D.C. After studying economics and history at the University of Virginia and law at
Harvard, he practiced civil-rights, international-trade, and constitutional law.
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

) No. 16-2469
IN RE INVESTIGATIONS OF VIOLATIONS )
OF THE CRIMINALLY INFLUENCED ) (Before the United States Virgin
AND CORRUPT ORGANIZATIONS ACT ) Islands Department of Justice)

)

Objections of Competitive Enterprise Institute to Subpoena
Issued by United States Virgin Islands Office of Attorney General

Pursuant to D.C. Superior Court Rule of Civil Procedure 45(c), the Competitive
Enterprise Institute (“CEI”) hereby objects to the Subpoena to Produce Documents that was
served on CEI on April 7, 2016, for the following reasons:

1. The subpoena is defective on its face. The Uniform Interstate Depositions and
Discovery Act (“UIDDA”), D.C. Code §§ 13-441-48, permits only the domestication of
subpoenas “issued under authority of a court of record,” id. at § 13-442(5), and the subpoena
here was issued by an Attorney General, not “a court of record.” See also 14 V.I1.C. § 612(d)
(distinguishing subpoenas issued by the Attorney General of the Virgin Islands from ones
“issued by a court in this Territory”). This is a fatal jurisdictional defect. As the Drafters’
Comments to the Model UIDDA note, “[t]he term ‘Court of Record’ was chosen to exclude
non-court of record proceedings from the ambit of the Act.” Model UIDDA § 3 Comment;
see also Chase Plaza Condo. Ass'n v. JPMorgan Chase Bank, N.A., 98 A.3d 166, 175 (D.C. 2014)
(stating that “the official comments by the drafters of...uniform acts provide important
guidance in construing our provision”).

2. The subpoena is also defective because “the UIDDA applies only to
‘discovery’ in pending judicial actions,” and we know of no pending judicial action between
the Attorney General and ExxonMobil. Colorado ex rel. Suthers v. Tulips Invs., LLC, 343 P.3d
977, 982-83 (Co. Ct. App. 2012), affd, 340 P.3d 1126 (Co. 2015); see also In re Foreign Court
Subpoena, 2012 WL 2126960, at *2 (Tenn. Ct. App. June 12, 2012) (“Defendants followed
the appropriate protocol and filed a foreign court subpoena, which had been issued by the Santa

Clara County California Superior Court, in the Circuit Court of Williamson County, pursuant



to the Uniform Depositions and Discovery Act.”) (emphasis added). The UIDDA itself
instructs that “[i]n applying and construing this uniform act, consideration shall be given to
the need to promote uniformity of the law with respect to its subject matter among states
that enact it,” making these decisions from other UIDDA jurisdictions highly persuasive.
D.C. Code § 13-447; see also Wilson v. Holt Graphic Arts, Inc., 981 A.2d 616, 618-19 (D.C.
2009) (looking to other states’ interpretations of Uniform Enforcement of Foreign
Judgments Act to inform interpretation of D.C.’s version of that Act).

3. The subpoena demands materials in violation of CEI’s First Amendment
privilege. “[Clompelled disclosure of political affiliations and activities can impose just as
substantial a burden on First Amendment rights as can direct regulation.” AFL-CIO v. FEC,
333 F.3d 168, 175 (D.C. Cir. 2003) (citing Buckley v. Valeo, 424 U.S. 1, 64-68 (1976)
(disclosure of campaign contributions); NAACP v. Alabama ex rel. Patterson, 357 U.S. 449,
462-63 (1958) (disclosure of membership lists)). CEI’s allies and supporters, internal
communications, internal work product in support of its expressive and petitioning
activities, expressive associations, and communications with allies and supporters are
shielded from compelled disclosure by its First Amendment privilege. See AFL-CIO, 333
F.3d at 176-78; Perry v. Schwarzenegger, 591 F.3d 1126, 1162—-63, 1165 & n.12 (9th Cir.
2009); Wyoming v. USDA, 208 F.R.D. 449, 454 (D.D.C. 2002) (citing cases).

4, The subpoena violates the First Amendment because it constitutes an attempt
to silence and intimidate, as well as retaliate against, speech espousing a particular
viewpoint with which the Attorney General disagrees, certain speech content, and certain
expressive association, and is therefore invalid. See, e.g., Lacey v. Maricopa Cty., 693 F.3d 896,
917 (9th Cir. 2012) (finding “invalid” under First Amendment “subpoenas demanding that
[a] paper...disclose its reporters’ notes[] and reveal information about anyone who visited
the New Times’s [sic] website” because subpoenas would “chill speech”); Pebble Ltd. P’ship .

EPA, 310 F.R.D. 575, 582 (D. Alaska 2015) (holding third-party subpoenas invalid because



they had “the tendency to chill the free exercise of political speech and association which is
protected by the First Amendment”).

5. The subpoena is invalid because the underlying investigation is pretextual, is
being undertaken in bad faith, is intended as a fishing expedition, and is in support of an
investigation of charges that have no likelihood of success. See, e.g., Cooper v. United States,
353 A.2d 696 (D.C. 1975) (noting that court will quash subpoena if application is not “made
in good faith” or is “intended as a fishing expedition”) (quotation marks omitted); Turner v.
United States, 443 A.2d 542, 548 (D.C. 1982) (affirming trial court’s quashing subpoena

1)

because it “was intended as a ‘fishing expedition’”). Among other things, the statute of
limitations for the Criminally Influenced and Corrupt Organizations Act (“CICO”), 14
V.I.C. §§ 600 e seq., is five years. 14 V.I.C. § 604(j)(2)(B). It is public knowledge, and the
Attorney General has actual knowledge, that ExxonMobil discontinued association with the
Competitive Enterprise Institute in 2006 and stopped funding groups skeptical of
anthropogenic climate change in 2008. See, e.g., Exxon Cuts Ties to Global Warming Skeptics,
NBCNews.com, Jan. 12, 2007, available at
http://www.nbcnews.com/id/16593606/ns/us_news-environment/t/exxon-cuts-ties-

global-warming-skeptics/ (reporting that spokesman for Exxon “said Exxon in 2006 stopped
funding the Competitive Enterprise Institute”); Michael Erman, Exxon Again Cuts Funds for
Climate Change Skeptics, Reuters, May 23, 2008, available at
http://www.reuters.com/ article/us-exxon-funding-idUSN2328446120080523  (reporting
ExxonMobil cutting funding to groups whose “position on climate change could divert
attention from the important discussion...[of] secur[ing] the energy required for economic
growth in an environmentally responsible manner”) (quotation marks omitted). In addition,
even a for-profit corporation’s speech and associational activities are protected by the First

Amendment. Pfizer Inc. v. Giles (In re School Asbestos Litigation), 46 F.3d 1284 (3d Cir. 1994)).

As such, the Attorney General has no good-faith basis under CICO for investigating



ExxonMobil, much less a good faith basis to inquire into the company’s relationship with
CEL

6. The subpoena is invalid because it constitutes an abuse of process under
common law. Seeing as the statutes of limitations have long run on the alleged CICO
offenses, the Attorney General has committed an abuse of process by: (i) issuing and
mailing the subpoena without reasonable suspicion in what amounts to a fishing expedition;
(i1) having an ulterior motive for issuing and mailing the subpoena, namely an intent to
prevent CEI from exercising its rights to express views disfavored by the Attorney General;
and (ii1) causing injury to CEI’s reputation and ability to exercise its First Amendment
rights.

7. The subpoena is invalid because it violates CEI's Fifth and Fourteenth
Amendment due process rights by delegating investigative and prosecutorial authority to
private parties. The subpoena is in furtherance of an investigation that could result in
penalties available only to government prosecutors. The Attorney General’s delegation of
investigative and prosecutorial authority to a private attorney, Ms. Linda Singer, and private
law firm, Cohen Milstein Sellers & Toll PLLC, that are most likely being compensated on a
contingency-fee basis, violates due process of law.

8. The subpoena is unduly burdensome, in that it appears to demand all
documents and communications relating to climate change or ExxonMobil over a ten-year
period. Where the requesting party’s need for production is outweighed by the burden
imposed on the producing party, courts will not enforce the request. See, e.g., N.C. Right to
Life, Inc. v. Leake, 231 F.R.D. 49, 51 (D.D.C. 2005) (listing factors and quashing subpoena).
For CEI to attempt to search for, identify, collate, and transmit the scope of documents
requested would require approximately 30 person-weeks of labor. Weighed against the
substantial burden on CEI, the Attorney General has no cognizable need for CEI to produce

the information demanded, in light of the nullity of the Attorney General’s underlying legal



theory, the pretextual nature of the investigation, statute-of-limitations concerns, and the
ability to obtain the information demanded from other parties.

9. The subpoena is unduly burdensome because it demands documents—
including “public statements” and “published” communications—that are public records
and thus already available to the Attorney General.

10.  The subpoena is unduly burdensome because it demands that CEI review ten
years of electronic and hard-copy documents from myriad platforms, including “writings,”
“documents,” “email; SMS, MMS, or other ‘text’ messages; messages on ‘social
networking’ platforms (including but not limited to Facebook, Google+, MySpace, and
Twitter); shared applications from cell phones, ‘smartphones,” netbooks, and laptops,
sound, radio, or video signals; telecommunications; telephone; teletype; facsimile; telegram;
microfilm,” and “press, publicity or trade releases.”

11.  The subpoena is unduly burdensome because it orders CEI to extract and
provide metadata, as well as OCR the documents.

12.  The subpoena is unduly burdensome because it provides CEI less than four
weeks to comply with its massive demands.

13.  The subpoena is overbroad because it demands documents between at least
January 1, 1997 and January 1, 2007 (and additionally demands production of any
“document in effect during the relevant time period [that] was created before the relevant
time period”), and the statutes of limitations ran in 2011 for the offenses ExxonMobil
allegedly committed. See 14 V.I.C. § 604()(2)(B).

14.  The subpoena is overbroad and unduly burdensome because it appears to
demand any and all documents that refer, even obliquely, to the “climate.” Given the extent
of CEI’s interest in, research on, and advocacy about the issue of climate change, this
demand potentially encompasses substantially every document and communication CEI has

ever produced or received.



15. The subpoena is vague and ambiguous because it inadequately defines
“climate change” as “changes in global or regional climates that persist over time, whether
due to natural variability or as a result of human activity.” It is not clear what “regional
climate[]” or “over time” mean. This definition could, for example, encompass five-day
weather forecasts for the Washington, D.C. region.

16.  The subpoena is vague and ambiguous because it does not define what it
means for a person to “act[] in whole or in part on behalf of” ExxonMobil.

17.  The subpoena demands information predicated on facts that CEI does not
possess, such as the identities of any “third parties” acting on behalf of ExxonMobil.

18.  The subpoena demands materials that are protected pursuant to the attorney-
client privilege, and materials that are subject to attorney work-product protections. See
Kreuzer v. George Washington Univ., 896 A.2d 238, 249 (D.C. 2006) (affirming assertion of
“the attorney-client privilege to shield communications” from discovery request).

19.  The subpoena is invalid because it was not issued with proper judicial
oversight.

20.  The subpoena is invalid because the accompanying “Certificate of Custodian
of Records” that the subpoena states CEI's custodian must sign and notarize requires that
the deponent represents “Exxon Mobil Corporation,” rendering CEI’s compliance with the
subpoena impossible.

21.  The subpoena violates the Bill of Rights of the Revised Organic Act of the
Virgin Islands, 48 U.S.C. § 1561, which guarantees “the freedom of speech [and] of the
press” in the Virgin Islands. See also Gov’t of Virgin Islands v. Brodhurst, 285 F. Supp. 831, 836
(D.V.1. 1968) (noting that the Bill of Rights in the Revised Organic Act of the Virgin Islands
provides “the same safeguards as are embodied in the First and Fourteenth Amendments”).

22. The persons responsible for this subpoena are subject to sanctions for
violating Superior Court Rule of Civil Procedure 45(c). That Rule obligates the Attorney

General, Ms. Linda Singer, and the Cohen Milstein law firm to “take reasonable steps to



avoid imposing undue burden or expense” on CEI. The subpoena plainly violates that duty,
given its facial invalidity, astonishing overbreadth, and evident purpose of imposing
unwarranted and illegitimate burdens on CEI and CEI’s exercise of its constitutional rights.
In light of this violation, the Attorney General, Ms. Linda Singer, and the Cohen Milstein
law firm are subject to sanctions, “which may include lost earnings and reasonable
attorney’s fees.”

23.  The Attorney General, Ms. Linda Singer, and the Cohen Milstein law firm
have violated their ethical obligations in issuing the subpoena. District of Columbia Bar
Rule 4.4(a) prohibits an attorney from “knowingly us[ing] methods of obtaining evidence
that violate the legal rights of” a third party. (Substantially the same prohibition is contained
in Virgin Islands Rule of Professional Conduct 211.4.4(a).) The subpoena plainly violates
that prohibition, given its evident purpose of retaliating against and chilling CEI’s exercise
of its rights. Having knowingly used a subpoena to violate CEI’s rights, the Attorney
General, Ms. Linda Singer, and the Cohen Milstein law firm have violated their ethical
obligations.

In light of the foregoing, I request that you immediately withdraw the subpoena and
notify me that you have done so. CEI reserves the right to reassert or amend its Objections

at any time.

DATED: April 20, 2016

ANDREW M. GROSSMAN

BAKER & HOSTETLER LLP

1050 Connecticut Ave. NW, Suite 1100
Washington, D.C. 20036

(202) 861-1697
agrossman(@bakerlaw.com

Counsel to the Competitive Enterprise Institute



Certificate of Service

I hereby certify that, on April 20, 2016, I caused a true and correct copy of the

foregoing Objections to be served by first-class mail, postage prepaid, and by hand on:

Linda Singer

Cohen Milstein Sellers and Toll, PLLC
1100 New York Ave., N.W., Suite 500
Washington, D.C. 20005

Subpoena Designee

I further hereby certify that, on April 20, 2016, I caused a true and correct courtesy
copy of the foregoing Objections to be sent by first-class mail, postage prepaid, signed

receipt required on:

Claude Earl Walker, Esq.

Attorney General

3438 Kronprindsens Gade

GERS Complex, 2nd Floor

St. Thomas, U.S. Virgin Islands 00802

By sending this courtesy copy to Attorney General Walker, my client does not
consent to personal jurisdiction in the Virgin Islands, does not waive any of the objections

proffered in the herein attached document, and reserves all rights it may otherwise have.

by adlec i

Andrew M. Grossman
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BakerHostetler

BakeraHostetler LLp

Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5304

T 202.861.1500
May 10, 2016 F 202.861.1783

www.bakerlaw.com

Andrew M. Grossman
direct dial: 202.861.1697
agrossman@bakerlaw.com

VIA OVERNIGHT DELIVERY AND
EMAIL (LSINGER@COHENMILSTEIN.COM)

Linda Singer, Esq.

Cohen Milstein Sellers & Toll, PLLC
1100 New York Ave.; Suite 500
Washington, DC 20005

Dear Ms. Singer:

I represent the Competitive Enterprise Institute in the matter of the subpoena that you served on
it on behalf of your client, the U.S. Virgin Islands Attorney General. I write today to ask three
questions of you relating to that subpoena:

First, has the subpoena been withdrawn? CEI's April 20 objections requested that you notify me
that the subpoena has been withdrawn. Your lack of response indicates that the subpoena
remains in force, but, as a courtesy, I wish to confirm as much with you.

Second, if the subpoena has not been withdrawn, do you consent to revocation of its issuance by
the D.C. Superior Court and termination of the Superior Court action through which you issued

it? Again, your silence in response to CEI’s objections indicates that you intend the subpoena to
retain legal force and therefore do not consent to that relief. But, as a courtesy, I seek to confirm
as much with you.

Third and finally, do you and/or your client consent to compensating CEI’s costs and attorney’s
fees incurred in responding to the subpoena?

Please email me your response to these inquiries as soon as possible and, in any event, no later
than the close of business on Friday, May 13. Thank you for consideration.

Atlanta Chicago Cincinnati Cleveland Columbus Costa Mesa Denver
Houston Los Angeles New York Orlando Philadelphia Seattle Washington, DC



Sincerely,

il e ogepens,

Andrew M. Grossman

Counsel to the Competitive Enterprise Institute

cc: Claude Earl Walker, Esq. (via overnight delivery), Attorney General, 3438
Kronprindsens Gade, GERS Complex, 2nd Floor, St. Thomas, U.S. Virgin Island 00802


andrewmg
AG Signature
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COHEN MILSTEIN

Linda Singer
(202) 408-3651
Isinger@cohenmilstein.com

May 13, 2016

Via Email Only

Andrew M. Grossman, Esq.
Baker & Hostetler LLP
Washington Square, Suite 1100
1050 Connecticut Avenue, NW
Washington, DC 20036
agrossman@bakerlaw.com

Dear Mr. Grossman:

The Virgin Islands Department of Justice (“VIDOJ”) has received your letter of May
10th and directed that I to respond to your questions on behalf of the Competitive Enterprise
Institute (“CEI”).

VIDOIJ has received your client’s objections, and has not made a decision on whether to
move to compel or to withdraw or amend its subpoena to CEI. We will let you know when a
decision has been made. In the meantime, OAG does not consider your client to be delinquent,
out of compliance, or under an obligation to take any further action to preserve its rights.

The Government of the Virgin Islands will not compensate your client for its fees and
costs. CEI has not produced any documents in response to the subpoena, which was issued
pursuant to the Government’s statutory authority in the course of a law enforcement
investigation.

While you have communicated your belief that the subpoena is unduly burdensome, the
appropriate vehicle for addressing your objection is to meet and confer to discuss the scope and
timing of your client’s response. By the attached letter, sent promptly after CEI’s statement to
the media regarding its intent not to comply with the subpoena, the Attorney General invited CEI
to discuss its concerns, but received no response.

Cohen Milstein Sellers & Toll pLLc 1100 New York Ave. NW Suite 500, East Tower ~ Washington, DC 20005
t 202.408.4600 f202.408.4699 www.cohenmilstein.com

2138135.1
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Andrew M. Grossman, Esq.
May 13, 2016
Page 2

You also have contended that the subpoena violates CEI’s First Amendment
rights. VIDOJ strongly disagrees. This subpoena is part of an investigation into potential fraud,
and it is well established that “the First Amendment does not shield fraud.” Illinois, ex rel.
Madigan v. Telemarketing Associates, Inc., 538 U.S. 600, 612 (2003) (citing Donaldson v. Read
Magazine, Inc., 333 U.S. 178, 190 (1948) (the government’s power “to protect people against
fraud” has “always been recognized in this country and is firmly established)). “Spreading false
information in and of itself carries no First Amendment privileges.” Herbert v. Lando, 441 U.S.
153, 171 (1979). Furthermore, this subpoena neither restricts CEI’s speech nor compels speech
— it simply seeks the production of documents related to an investigation that is not targeting
CE], as the Attorney General previously explained. The First Amendment does not bar
defamation plaintiffs from seeking documents about the press’s editorial process, so it similarly
does not bar law enforcement from seeking documents from a third party like CEL. See Herbert,
441 U.S. at 172-74.

Your client also has asked VIDOJ to revoke the issuance of the subpoena by the District
of Columbia Superior Court and terminate the Superior Court action. Those are steps that OAG
agrees to take within the next 5 court days, with the understanding that VIDOJ will reissue the
subpoena, after notice to your client (through you, unless you instruct us otherwise), if OAG
intends to move to compel your client’s compliance with the subpoena in its current form.

If you have further questions, please do not hesitate to contact me or Renée Gumbs Carty
at the VIDOJ, (340) 774-5666.

Enclosure
cc: Renée Gumbs Carty, VIDOJ

2138135.1
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