IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA

COMPETITIVE ENTERPRISE INSTITUTE,
JOHN FRANCE, DANIEL FRANK,
JEAN-CLAUDE GRUFFAT, AND

)
3
CHARLES HAYWOOD, ) Case No.
Appellants, )
)
v. )
)
FEDERAL COMMUNICATIONS )
COMMISSION, )
Appellee. )
)
NOTICE OF APPEAL

Pursuant to Section 402(b)(6) of the Communications Act of 1934, as
amended, 47 U.S.C. § 402(b)(6), the Competitive Enterprise Institute (CEI),
John France, Daniel Frank, Jean-Claude Gruffat, and Charles Haywood,
hereby appeal to this Court from the Memorandum Opinion & Order
(“MO&Q”) of the Federal Communications Commission (the
“Commission”) in Applications of Charter Communications, Inc., Time Warner
Cable Inc. and Advance/Newhouse Partnership for Consent to Assign or Transfer
Control of Licenses and Authorizations, 31 FCC Red 6327 (2016), the Order on
Reconsideration (“Reconsideration Order”) in the same case, Applications of
Charter Communications, Inc., Time Warner Cable Inc., and Advance/Charter

Newhouse Partnership For Consent to Assign or Transfer Control of Licenses and




Authorizations, Order on Reconsideration, FCC 18-127 (released Sept. 10,
2018), and all opinions and orders that merge therein. Copies of the MO&O
and the Reconsideration Order are attached hereto.

On May 23, 2015, three major U.S. cable companies, Charter, Time
Warner Cable, and Bright House Networks, announced they had agreed to
merge into a new entity referred to by the merging parties as the “New
Charter.” To consummate this transaction, the companies needed to
transfer various FCC licenses and authorizations to New Charter. In
September 2015, the Commission informed the public that it was seeking
comment on the New Charter transaction. See Commission Seeks Comment on
Applications of Charter Communications, Inc., Time Warner Cable Inc., and
Advance/Newhouse Partnership for Consent to Transfer Control of Licenses and
Authorizations, MB Docket No. 15-149, Public Notice, 30 FCC Rcd 9916, 9917
(rel. Sept. 11, 2015) (“2015 Request for Comments”).

In response, CEI filed comments. See Comments of the Competitive
Enterprise Institute, the International Center for Law & Economics, and Tech
Freedom, Applications of Charter Communications, Inc., Time Warner Cable Inc.,
and Advance/Newhouse Partnership for Consent to Transfer Control of Licenses
and Authorizations, MB Docket No. 15-149 (2015) (“CEI Comments”).

On May 10, 2016, the Commission issued the MO&O approving the

cable companies’ applications. See MO&O. The Commission’s approval,




however, imposed various conditions on New Charter that the agency
contended were necessary to “yield net public interest benefits.” See
MO&O q 30. Commissioner Ajit Pai, who has since been elevated to FCC
Chairman, issued a Dissenting Statement, warning that the MO&O
“doesn’t bother to make any effort to explain how its regulatory grab-bag
has anything to do with addressing any transaction-specific harms.” See
MO&O at 341. Commissioner Pai described the Commission’s merger
methodology as politically-motivated “extortion,” rather than seeking to
protect the public interest. See id. at 344. The Commission’s request for
public comments never mentioned that the agency was considering
imposing any particular conditions on the license transfers. See 2015
Request for Comments.

CEI and four individuals—John France, Daniel Frank, Jean-Claude
Gruffat, and Charles Haywood—filed a petition for reconsideration
(“Reconsideration Petition”) with the Commission on June 9, 2016, asking
the agency to modify its MO&O by eliminating various unlawful
conditions harming consumers that the Commission had placed on the
transaction. The Commission failed to meet its ninety-day statutory
deadline to respond to the Reconsideration Petition, see 47 U.S.C. § 405(a),

and CEI and the individuals (collectively “Appellants”) petitioned this




Court for a mandamus to order the Commission to issue a decision. See In
re Competitive Enterprise Institute, et al., No. 17-1261.

Over two years after Appellants sought reconsideration, and one
week before oral argument was scheduled on their mandamus petition, the
Commission issued an order denying the Reconsideration Petition. See
Reconsideration Order. The Reconsideration Order held that Appellants
had waived their arguments in the Reconsideration Petition because CEI
did not specifically object to the merger conditions in CEl's Comments, see
Reconsideration Order q 2, and none of the individual Appellants had filed
comments, see id. The Commission further held that Appellants lacked
standing to challenge the conditions placed on the New Charter
transaction. See Reconsideration Order | 3-6.

The case under review involves: (1) the Commission’s unlawful
imposition of conditions on the New Charter transaction; (2) the
Commission’s error that Appellants waived arguments regarding those
unlawful conditions; and (3) the Commission’s error in finding that
Appellants lacked standing to challenge the unlawful conditions. The
Commission’s MO&O and Reconsideration Order are arbitrary and
capricious and not based on substantial evidence on the record, contrary to
and in excess of the Commission’s statutory authority under the

Communications Act of 1934, as amended, 47 U.S.C. § 301, et seq., contrary




to FCC regulations, contrary to announced and longstanding FCC policy,
contrary to the dictates of the Administrative Procedures Act, 5 U. S. C. §

500, et seq., and otherwise not in accordance with law.
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Applications of

Charter Communications, Inc., MB Docket No. 15-149

Time Warner Cable Inc., and
Advance/Newhouse Partnership
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MEMORANDUM OPINION AND ORDER
Adopted: May 5, 2016 Released: May 10, 2016
By the Commission: Commissioner Clyburn approving in part, concurring in part, and issuing a separate

statement; Commissioner O’Rielly approving in part, concurring in part, dissenting in part and issuing a
separate statement; Commissioner Pai dissenting and issuing a separate statement.
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L EXECUTIVE SUMMMARY

1. In this proceeding, we approve, subject to conditions, the applications of Charter
Communications, Inc. (Charter), Time Warner Cable Inc. (Time Warner Cable), and Advance/Newhouse
Partnership (Advance/Newhouse or Bright House) for Commission consent to the transfer of various
Commission licenses and other authorizations from Charter, Time Warner Cable, and Bright House
(collectively the Applicants) to a new company, New Charter, pursuant to Sections 214(a) and 310(d) of
the Communications Act of 1934, as amended (the Act).

2. Our consent to the transfer of these licenses is based on a careful review of the economic,
documentary, and other record evidence. We engaged in a rigorous analysis of the potential harms and
benefits to ensure that the proposed transaction serves the public interest, convenience, and necessity.2
Based on this review, we conclude that, with the adoption of certain conditions designed to address
specific harms and confirm certain benefits that would result from the transaction, the license transfers
will serve the public interest.

3. Charter claims its current management employs a “best-in-class” business model that
results in more subscribers choosing to stay with the company. According to Charter, it focuses on
offering services with higher broadband speeds and simplified, uniform pricing that is often faster and
cheaper than its cable peers. It does not impose data caps or usage-based pricing for broadband, nor does
it charge extra for cable modem rentals or levy early termination fees if subscribers opt to switch
providers. Because of its focus on its high-speed broadband service, Charter proffers that it views current
and emerging online video competitors as complementary and, therefore, it would not engage in actions
that would undermine the viability of these competitors that drive broadband demand.

4, The Applicants present the transaction as a best-of-breed merger combining Charter’s
consumer-friendly business model with Time Warner Cable’s lower programming costs. Among the
benefits the Applicants promise this combination would deliver are innovative ways for consumers to
access video content, for example, by deploying an app integrating Charter’s cloud-based television guide
with Time Warner Cable’s existing app that streams hundreds of live channels.

5. The materials in the record largely—Dbut not entirely—comport with Charter’s claims
regarding its current business model. Today, Charter is a medium-sized cable company. Once the
transaction with Time Warner Cable and Bright House closes, New Charter will be a far larger company
facing different incentives and possessing different abilities that could lead it to hamper or prevent its
current and future online video rivals from expanding, becoming more competitive, or starting-up in the
first place.

1 See 47 U.S.C. 88 214(a), 310(d); Application of Charter Communications, Inc., Time Warner Cable Inc., and
Advance/Newhouse Partnership for Consent to the Transfer of Control of Licenses and Authorizations, MB Docket
No. 15-149, at 13 (filed June 25, 2015) (Application).

247 U.S.C. 88 214(a), 310(d).
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6. Our public interest inquiry raises the question of whether the track record and outlook of
Charter’s current management would be carried over to New Charter’s expanded footprint to the benefit
of consumers. That is, whether New Charter’s changed incentives and abilities would lead it down a path
that is less consumer friendly and more hostile to online video competition.

7. We conclude that the transaction will materially alter the Applicants’ incentives and
abilities in ways that are potentially harmful to the public interest. First, New Charter’s increased
broadband footprint and desire to protect its video profits will increase incentives to impose data caps and
usage-based prices in order to make watching online video more expensive, and in particular more
expensive than subscribing to a traditional pay-TV bundle. Second, New Charter’s larger number of
broadband subscribers will increase its incentive and ability to raise prices on companies—including
online video distributors—that interconnect with New Charter’s network to deliver Internet traffic that
consumers want. Third, the transaction will likely increase New Charter’s incentive and ability to use its
leverage over programmers to extract contractual terms that will frustrate the programmers’ abilities to
license content for online distribution. In doing so, New Charter will foreclose online video distributors
from content that allows them to be more vibrant competitors to cable operators.

8. Because we find that the transaction will likely cause public interest harms, we impose
conditions that ensure New Charter adheres more closely to Charter’s prior consumer-friendly approach,
and reduce the risk of public interest harms. The conditions also require New Charter to execute a
number of its claimed public interest benefits so that the transaction’s benefits will clearly outweigh the
likely public interest harms.

9. First, for seven years, we prohibit New Charter from imposing data caps or charging
usage-based pricing for its residential broadband service. This condition ensures that New Charter will
continue Charter’s past pricing practices and protects subscribers from paying fees designed to make
online video consumption more expensive leading subscribers to stick with a traditional pay-TV bundle.

10. Second, to prevent New Charter from raising prices on companies that deliver Internet
traffic—including online video traffic—requested by its broadband subscribers, we condition the
transaction on a modified version of the Applicants’ settlement-free interconnection commitment. The
Applicants committed to interconnect with qualifying companies for free. Our modifications will ensure
that companies may more easily qualify for free interconnection and that they may increase their traffic
and expand their services at a greater rate before needing to pay to deliver content to New Charter’s
subscribers.

11. Third, because New Charter will have an increased incentive to use its greater leverage
over programmers to frustrate online video competition, Commission staff worked in close coordination
with the Department of Justice Antitrust Division to prohibit, for seven years, New Charter from entering
or enforcing contractual terms that prevent or penalize programmers from distributing content online.

12. Fourth, the proposed transaction will likely result in a number of modest efficiencies and
public benefits, including lower overhead and programming costs and increased enterprise competition.
We intend the conditions we impose today to permit the transaction’s likely efficiencies and benefits to
proceed while mitigating the likely harms. We acknowledge, however, that conduct remedies may not
eliminate all harms and require close monitoring to prevent evasion in ways that cannot be anticipated.
We adopt a monitoring system designed to watch for any attempts by New Charter to avoid the letter and
spirit of the conditions. We further require New Charter to undertake a build out program that will deploy
high-speed broadband to 2 million more homes and a low-income broadband program for eligible
households. Taken together, these guaranteed benefits provide confidence that the transaction’s public
interest benefits will outweigh any harms.
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II. DESCRIPTION OF THE TRANSACTION
A Description of the Parties

13. Charter. Charter provides broadband Internet, video, voice, and business services to over
5.8 million residential customers and has 386,000 commercial customers in 28 states.® Charter provides
broadband Internet services to 4.8 million residential customers* and voice service to 2.4 million
residential customers through VolP technology.® Charter is currently the sixth-largest multichannel video
programming distributor (MVPD) in the United States, serving 4.2 million residential customers over its
all-digital network.® Charter also offers commercial services, including, “data networking, broadband
Internet, managed video and music services, wireless backhaul, and fiber connectivity to commercial
premises,” to 386,000 commercial customers.’

14, Time Warner Cable. Time Warner Cable provides broadband Internet, video, and voice
services to over 15 million customers across 30 states.® Time Warner Cable provides high-speed
broadband Internet service to approximately 11.7 million residential customers, and voice services to
approximately 5.3 million residential customers through VVolP technology.® Time Warner Cable provides
advanced cable services to approximately 10.8 million residential video customers, making it the fourth-
largest MVVPD in the United States.*® In addition, Time Warner Cable offers a variety of business
services to local and regional customers, including video, voice, broadband Internet access, Ethernet
networking, and managed hosting and cloud computing services.!

3 Application at 7. Charter operates subsidiaries authorized to provide domestic interstate telecommunications
services in 27 states. Application of Charter Communications, Inc., Time Warner Cable Inc., and
Advance/Newhouse Partnership for Consent to the Transfer of Control of Licenses and Authorizations, MB Docket
No. 15-149, Joint Section 214 Application at 6-7, 11-12 (filed June 25, 2015) (Joint Section 214 Application).

4 Application at 1. According to the Application, Charter currently offers a minimum of 60 Megabits per second
(Mbps) to most of its residential broadband Internet access (BIAS) customers. Id.

51d. In February 2016, Charter and Time Warner Cable filed their annual reports with updated subscriber
information. See Charter Communications, Inc., Annual Report (Form 10-K) (Feb. 10, 2016) (Charter 2015 Annual
Report); Time Warner Cable Inc., Annual Report (Form 10-K) (Feb. 12, 2016) (Time Warner Cable 2015 Annual
Report). Charter reports that as of December 31, 2015, it served 6.7 million total residential customers of which 5.2
million subscribe to its high-speed BIAS and 4.3 million to its MVPD service. Charter 2015 Annual Report at 1.
Time Warner Cable reports that as of December 31, 2015, it served 15.1 million residential customers of which 12.7
million subscribe to its high-speed BIAS and 10.8 million to its MVPD Service. Time Warner Cable 2015 Annual
Report at 2-3. These figures do not materially alter our analysis of the competitive effects of the proposed
transaction.

& Application at 8. After the Application was filed, the Commission approved the merger of AT&T and DIRECTV.
See generally Applications of AT&T and DIRECTV for Consent to Assign or Transfer Control of Licenses and
Authorizations, Memorandum Opinion and Order, 30 FCC Rcd 9131 (2015) (AT&T-DIRECTV Order). With the
combination of these two firms, Charter became the sixth-largest MVVPD, not the seventh as stated in the
Application. See SNL Kagan 2Q2015.

" Application at 9.
81d. at 10.

°1d. Time Warner Cable operates subsidiaries authorized to provide domestic interstate telecommunications
services in 31 states. Joint Section 214 Application at 9-11, 15.

10 Application at 11. The Applicants state that Time Warner Cable plans to convert to a seventy-five percent digital
footprint by the end of 2016. Id.

d. at 11-12.
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15. Time Warner Cable owns seventeen regional sports networks (RSNs), including Time
Warner Cable SportsNet and Time Warner Cable Deportes—which carry Los Angeles Lakers basketball
games and other regional programming.'? Time Warner Cable also manages the distribution of SportsNet
LA, which carries Los Angeles Dodgers games.** According to Applicants, Time Warner Cable
possesses a 26.8 percent minority interest in SportsNet New York, but does not control its management,
strategic direction, or distribution rights, and provides affiliate sales, advertising sales, and production and
technical services to SportsNet LA.2* Time Warner Cable (together with Bright House) has an
attributable interest of 6.35 percent in the national MLB Network and a 28.9 percent interest in the iN
Demand, L.L.C. (iN Demand) programming service.'®

16. Time Warner Cable also owns and manages local news and lifestyle networks, including
Time Warner Cable News NY1.1% Time Warner Cable sells video and online advertising to local,
regional, and national customers by itself, through a consortium of cable companies under NCC Media,
and through a number of local and regional cable advertising interconnects that Time Warner Cable
manages on behalf of itself and other MVVPDs.'” Finally, Time Warner Cable provides programming
acquisition, network management, and maintenance services to Bright House pursuant to a management
agreement.'®

17. Advance/Newhouse. Advance/Newhouse is the parent of Bright House Networks, LLC,®
which provides video, high-speed data, home security, and voice services to approximately 2.5 million
residential and business customers in Florida, Alabama, Indiana, Michigan, California, and Georgia.?
Bright House is the ninth-largest MVPD in the United States, serving over 2 million video customers,
approximately 1.7 million of whom are located in the central Florida region.?* Bright House owns and
operates local news and high school sports networks in Florida.?? Advance/Newhouse also holds a 32.81
percent attributable interest in national programming services provided by Discovery Communications

12 Time Warner Cable Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from
Matthew A. Brill, Counsel for Time Warner Cable, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149,
at 30-32, 34, 37, 37, 40, 161 (filed Oct. 13, 2015) (Time Warner Cable Response to Information Request);
Application at 11-12.

13 Application at 11.

141d. The Applicants state that Time Warner Cable does not possess an ownership interest in SportsNet LA. Id. at
11 n.18.

151d. at 11.
61d. at 11.
171d. at 12.
18 4.

19 1d. Advance/Newhouse holds 33.3 percent of Time Warner Entertainment-Advance/Newhouse Partnership
(TWE-A/N Partnership), which in turn is the sole member of Bright House, and Time Warner Cable currently holds
the other 66.67 percent of TWE-A/N Partnership. 1d. at 12 n.19. According to the Applicants, Advance/Newhouse
exclusively tracks the economic performance of Bright House and has day-to-day management responsibility for
and de facto control over the operation of the Bright House’s systems. 1d. The Applicants state that in order to
facilitate, and simultaneously with, the transaction, the TWE-A/N Partnership would be restructured pursuant to the
existing agreement among the parties, resulting in Advance/Newhouse being the sole member of Bright House. Id.

21d. at 12. The Commission approved the merger of AT&T and DIRECTYV after the filing of the Application—the
combination resulted in Bright House becoming the nation’s ninth-largest MVVPD provider. See supra note 6.

21 Application at 12.
221d. at 13.
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Inc., and Bright House owns 5.3 percent of iN Demand.Z It also offers video, voice, data and cloud-
based services to small and medium businesses and in addition provides fiber-based telecommunication
services to midmarket and carrier customers, including cloud-based hosted voice, managed security, and
cell backhaul to wireless carriers.?*

B. The Proposed Transaction

18. On May 23, 2015, Charter, Time Warner Cable, and Advance/Newhouse entered into an
agreement whereby the Applicants would merge into a new entity, referred to as New Charter, in a stock-
and-cash transaction.?® Under the terms of the agreement, Time Warner Cable stockholders would
receive a combination of cash and stock that values Time Warner Cable at approximately $78.7 billion,
and Advance/Newhouse would receive a combination of cash and partnership units that values Bright
House at approximately $10.4 billion.?® As the Applicants describe, there are three components to the
transaction, each of which would be expected to occur simultaneously upon closing.?’

19. First, Time Warner Cable would become a subsidiary of New Charter through a series of
mergers.® Time Warner Cable shareholders would be given the choice to receive, for each share of Time
Warner Cable stock, either (a) a combination of $100 per share and approximately 0.4891 shares of New
Charter Class A common stock, or (b) a combination of $115 per share and approximately 0.4125 shares
of New Charter Class A common stock.?®

20. Second, Charter would merge with a subsidiary of New Charter, becoming a subsidiary
of New Charter, and each then outstanding share of Charter Class A common stock would be converted
into 0.9042 shares of New Charter Class A common stock.*® New Charter would assume the Charter
name.®* Additionally, Liberty Broadband would contribute $4.3 billion in cash to New Charter in
exchange for shares of New Charter Class A common stock, which, with the additional contribution of
$700 million referred to below, would give Liberty Broadband a 17 to 19 percent interest in New
Charter.®?

23 Application, Exhibit H, Programming Interests Held by Advance/Newhouse Partnership or any Affiliated Persons.

24 Bright House, Bright House Networks Enterprise Solutions Expands Cloud Portfolio With Introduction of Two
New Services, Press Release (June 17, 2015), http://enterprise.brighthouse.com/content/dam/bhn/ent/news/
Enterprise-Cloud-Services-Press-Release.pdf.

% See Application, Exhibit B, Agreement and Plan of Mergers dated as of May 23, 2015, among Time Warner Cable
Inc., Charter Communications, Inc., CCH I, LLC, Amazon Corporation, Inc., Amazon Company Il, LLC, and
Amazon Company 11, LLC.

% Application at 13.
27 d.
2 d.

29 1d. at 14. The Applicants state that, prior to that conversion, Liberty Broadband and Liberty Interactive Corp.
would contribute their shares of Time Warner Cable stock to the merger subsidiary in exchange for shares of the
merger subsidiary on a one-for-one basis, which would be converted into shares of surviving Time Warner Cable on
a one-for-one basis in the merger. Id.

0 1d.
3 d.

32 Charter Updated Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from John L.
Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 105 (filed Oct. 16,
2015 (public version)/Oct. 27, 2015 (confidential version)) (Charter Response to Information Request). According
to the Applicants, these shares would be issued at a price equivalent to an exchange ratio of $176.95 per current
(continued....)
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21. Third, New Charter would acquire Bright House, with limited exceptions, from
Advance/Newhouse for approximately $10.4 billion, consisting of (a) approximately $2 billion in cash,
(b) one share of New Charter Class B common stock carrying voting rights in New Charter,* and (c)
common and preferred units, valued at approximately $8.4 billion, in a partnership that would be
principally held by New Charter and that would hold all of Bright House’s assets, as well as assets of
Charter and Time Warner Cable.** The preferred units would be convertible into common units of the
partnership, and the common units would be exchangeable by Advance/Newhouse, in certain
circumstances, for cash or, at the election of New Charter, New Charter Class A common stock.
Together, Advance/Newhouse’s preferred and common partnership units would represent approximately
13 to 14 percent of New Charter on an as-converted, as-exchanged basis.®

22. In connection with the Bright House portion of the transaction, Liberty Broadband would
contribute an additional $700 million in cash (for a total of $5 billion, including the $4.3 billion noted
above) in exchange for shares of New Charter Class A common stock.*® As noted above, Liberty
Broadband would own approximately 17 to 19 percent of New Charter (with additional voting rights
pursuant to a proxy granted by Advance/Newhouse and a proxy granted by Liberty Interactive Corp.) as a
result of its investments.®

23. Upon the transaction’s completion, majority ownership—67 to 69 percent on an as-
converted, as-exchanged basis—of New Charter would be publicly held, and a majority of the 13-person
board would not be nominated by either Advance/Newhouse (which would nominate two board members
at closing) or Liberty Broadband (which would nominate three board members at closing).® In addition,
Applicants state that Tom Rutledge, Charter’s current President and CEO, would hold a board seat and be
offered the position of Chairman and CEO of New Charter.*® Following the transaction, New Charter
would own and/or manage systems serving approximately 23.9 million customers—19.4 million
broadband customers, 17.3 million video customers, and 9.4 million voice customers—across 41 states.*

(Continued from previous page)
Charter share, which represents Charter’s closing price on May 20, 2015, the trading day on which Charter’s offer to
acquire Time Warner Cable was based. Application at 14 n.21.

33 The Applicants state that New Charter would also receive nominal consideration in exchange for the issuance of
this share. Application at 15 n.22.

34 1d. at 14-15. According to the Applicants, these partnership units consist of (i) exchangeable common units
valued at approximately $5.9 billion and (ii) convertible preferred units with a face amount of $2.5 billion, which
would pay a six percent coupon. Id. at 15 n.23. In addition, the one share of Class B common stock held by
Advance/Newhouse would be economically equivalent to Class A common stock but would initially possess a
number of votes reflecting the voting power of the common units and the convertible preferred units held by
Advance/Newhouse on an as-converted, as-exchanged basis. Id.

%1d. at 15. According to the Applicants, an “as-converted, as-exchanged basis” assumes that all of the partnership
units held by Advance/Newhouse are converted into Class A common stock of New Charter. 1d. at 15 n.24.

% 1d. at 15.

37 See supra note 32. The Applicants state that, by virtue of its exchange of Time Warner Cable shares, Liberty
Interactive Corp. would receive approximately 1.7 to 1.9 percent of New Charter stock, and pursuant to a proxy
agreement, Liberty Broadband would vote Liberty Interactive’s New Charter shares. Application at 15 n.26.

3 Application at 16.
% d.
401d. at 13, 16. The Applicants state that New Charter would be the third-largest MVPD. Id. at 16.
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24, On June 25, 2015, Charter, Time Warner Cable, and Bright House filed the Application.*
On July 27, 2015, the Commission released a public notice accepting the Application for filing.#> On
September 11, 2015, the Commission released a public notice establishing a pleading cycle seeking public
comment on the Application.** The Commission received eleven petitions to deny and thousands of
public comments and other filings in this proceeding.** In addition to building its record through public
comment, the Commission requested additional information from the Applicants* and other entities.*

41 See supra note 1. Subsequent to filing the Application and prior to release of the Public Notice accepting the
Application for filing, the Applicants submitted additional information. See Letter from John L. Flynn, Counsel for
Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed July 2, 2015) (Charter July 2, 2015,
Ex Parte Letter) (submitting broadband geographic overlap data); Letter from John L. Flynn, Counsel for Charter, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed July 10, 2015) (submitting data on expected cost
savings and additional data on commercial service overlap); Letter from Samuel L. Feder, Counsel for Charter, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed July 15, 2015) (submitting current
interconnection policy and letter committing to settlement-free interconnection for three years) (Charter July 15,
2015, Peering Policy Ex Parte Letter).

42 See Commission Accepts for Filing Applications of Charter Communications, Inc., Time Warner Cable, Inc., and
Advance/Newhouse Partnership for Consent to Transfer Control of Licenses and Authorizations, Public Notice, 29
FCC Rcd 8107 (MB 2015) (Accepted for Filing Public Notice).

43 See Commission Seeks Comment on Applications of Charter Communications, Inc., Time Warner Cable, Inc., and
Advance/Newhouse Partnership for Consent to Transfer Control of Licenses and Authorizations, Public Notice, 30
FCC Rcd 9916 (MB 2015) (Public Notice).

44 petitions to Deny or to Impose Conditions were filed by: The Alliance for Community Media and the Alliance for
Communications Democracy, COMPTEL, DISH Network, Entravision, Free Press, Lincolnville Networks, Inc. et
al., Public Knowledge, Stop the Cap, the Greenlining Institute, the Writers Guild of America, West, Inc., and Zoom
Telephonics, Inc. On Oct. 19, 2015, COMPTEL changed its name to INCOMPAS. Press Release, Introducing
INCOMPAS, a Unified Voice for Competition (Oct. 19, 2015), http://www.incompas.org/Files/filings/2015/10%
2019%2015%20Introducing%20INCOMPAS.pdf. In this Order, we refer to this filer as INCOMPAS throughout,
except in citation to its Petition to Deny. The National Association of Broadcasters filed a petition to hold the
transaction in abeyance pending the resolution of the Commission’s 2010 and 2014 quadrennial review of its
broadcast ownership rules under Section 202(h) of the Telecommunications Act of 1996. See Petition of the
National Association of Broadcasters to Hold in Abeyance, MB Docket No. 15-149 (filed Oct. 12, 2015) (NAB
Petition).

45 |etter from William T. Lake, Chief, Media Bureau, FCC to Catherine Bohigian, Executive Vice President,
Government Affairs, Charter, MB Docket No. 15-149 (Sept. 21, 2015) (Information Request to Charter); Letter
from William T. Lake, Chief, Media Bureau, FCC, to Steven Teplitz, Senior Vice President, Government Relations,
Time Warner Cable, MB Docket No. 15-149 (Sept. 21, 2015) (Information Request to Time Warner Cable); Letter
from William T. Lake, Chief, Media Bureau, FCC, to Steven J. Horvitz, Counsel for Advance/Newhouse, MB
Docket No. 15-149 (Sept. 21, 2015) (Information Request to Advance/Newhouse).

46 See, e.g., Letter from William T. Lake, Chief, Media Bureau, FCC, to Aaron Ahola, Deputy General Counsel,
Akamai Technologies, Inc., MB Docket No. 15-149 (Oct. 9, 2015); Letter from William T. Lake, Chief, Media
Bureau, FCC, to Stacy Fuller, Vice President, Federal Regulatory, AT&T Services, Inc., MB Docket No. 15-149
(Oct. 9, 2015); Letter from William T. Lake, Chief, Media Bureau, FCC to Melissa Newman, Vice President,
Federal Regulatory Policy and Affairs, CenturyLink, Inc., MB Docket No. 15-149 (Oct. 9, 2015).
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The record includes responses to those requests,*” subject to the protections of the Protective Order issued
in this proceeding.*

25. In addition to Commission review, the proposed transaction is subject to review by the
United States Department of Justice (DOJ) pursuant to its authority in Section 7 of the Clayton Act.*

III. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK

26. Pursuant to Sections 214(a) and 310(d) of the Act, we must determine whether the
proposed transfer of certain licenses and authorizations held and controlled by the Applicants will serve
the public interest, convenience, and necessity.>® In making this determination, we first assess whether
the proposed transaction complies with the specific provisions of the Act, other applicable statutes, and
the Commission’s rules.5? If the transaction would not violate a statute or rule, we consider whether it
could result in public interest harms by substantially frustrating or impairing the objectives or
implementation of the Act or related statutes.® We then employ a balancing test weighing any potential
public interest harms of the proposed transaction against any potential public interest benefits.>* The
Applicants bear the burden of proving, by a preponderance of the evidence, that the proposed transaction,

47 See, e.g., Charter Response to Information Request; Time Warner Cable Response to Information Request;
Advance/Newhouse Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from Steven J.
Horvitz, Counsel for Advance/Newhouse Partnership, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149 (filed Oct. 13, 2015) (Advance/Newhouse Response to Information Request).

48 The Commission adopted a Protective Order to (i) limit access to proprietary or confidential information filed in
this proceeding and (ii) more strictly limit access to certain particularly competitive sensitive information. See
Applications of Charter Communications, Inc., Time Warner Cable, Inc., and Advance/Newhouse Partnership for
Consent to Assign or Transfer Control of Licenses and Authorizations, Order, 30 FCC Rcd 10360, Attach. (2015)
(Protective Order). In this Order, Highly Confidential Information, as defined in the Protective Order, will be
marked by the terms “[BEGIN HIGHLY CONF. INFO.]” and “[END HIGHLY CONF. INFO.],” and
Confidential Information, as defined in the Protective Order, will be marked by the terms “[BEGIN CONF.
INFO.]” and “[END CONF. INFO.]” as appropriate. Such information will be redacted from the publicly
available version of the Order. The unredacted information will be available upon request to persons qualified to
view it under the Protective Order.

915 U.S.C. § 18.
50 47 U.S.C. §§ 214(a), 310(d).

51 Section 310(d) of the Act requires that we consider applications for transfer of Title I11 licenses under the same
standard as if the proposed transferee were applying for licenses directly under Section 308 of the Act. 47 U.S.C.
8§ 310(d).

52 See AT&T-DIRECTV Order, 30 FCC Rcd at 9139, para. 18 n.35; Applications of Comcast Corporation, General
Electric Company, and NBC Universal, Inc. for Consent to Assign Licenses and Transfer Control of Licenses,
Memorandum Opinion and Order, 26 FCC Rcd 4238, 4247, para. 22, n.42 (2011) (Comcast-NBCU Order);
Applications for Consent to the Assignment and/or Transfer of Control of Licenses Adelphia Communications Corp.,
Assignors, to Time Warner Cable, Inc., Assignees; Adelphia Communications Corp., Assignors and Transferors, to
Comcast Corp., Assignees and Transferees; Comcast Corp., Transferor, to Time Warner Inc., Transferee; Time
Warner Inc., Transferor, to Comcast Corp., Transferee, Memorandum Opinion and Order, 21 FCC Rcd 8203, 8217,
para. 23 (2006) (Adelphia-TWC Order); Application of EchoStar Communications Corp., General Motors Corp.,
and Hughes Electronics Corp. (Transferors) and EchoStar Communications Corp. (Transferee), Hearing
Designation Order, 17 FCC Rcd 20559, 20574, para. 25 (2002) (EchoStar-DIRECTV HDO).

53 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; Comcast-NBCU Order, 26 FCC Rcd at 4247, para.
22; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20574, para. 25.

% See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; General Motors Corp. and Hughes Electronics Corp.,
Transferors, and the News Corporation, Transferee, MB Docket No. 03-124, Memorandum Opinion and Order, 19
FCC Rcd 473, 483, para. 15 (2004) (News Corp.-Hughes Order).
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on balance, serves the public interest.% If we are unable to find that the proposed transaction serves the
public interest for any reason, or if the record presents a substantial and material question of fact, we must
designate the Application for hearing.*

27. Our public interest evaluation necessarily encompasses the “broad aims of the
Communications Act,”> which include, among other things, a deeply rooted preference for preserving
and enhancing competition in relevant markets, accelerating private sector deployment of advanced
services,*® promoting a diversity of information sources and services to the public,®® and generally
managing the spectrum in the public interest.®* Our public interest analysis also entails assessing whether
the proposed transaction would affect the quality of communications services or result in the provision of
new or additional services to consumers.®? In conducting this analysis, we may consider technological
and market changes, and the nature, complexity, and speed of change of, as well as trends within, the
communications industry.®

28. Our competitive analysis, which forms an important part of the public interest evaluation,
is informed by, but not limited to, traditional antitrust principles.®* The Commission and the DOJ each
has independent authority to examine the competitive impacts of proposed communications mergers and
transactions involving transfers of Commission licenses, but the standards governing the Commission’s

%547 U.S.C. § 309(e); see AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; Adelphia-TWC Order, 21 FCC
Rcd at 8217, para. 23; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20574, para. 25.

%647 U.S.C. 309(e); see AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; EchoStar-DIRECTV HDO, 17 FCC
Rcd at 20562-63, para. 3. Section 309(e)’s requirement applies only to those applications to which Title 111 of the
Act applies. We are not required to designate for hearing applications for the transfer or assignment of Title |1
authorizations when we are unable to find that the public interest would be served by granting the applications, see
ITT World Communications, Inc. v. FCC, 595 F.2d 897, 901 (2d Cir. 1979), but may do so if we find that a hearing
would be in the public interest.

5" Western Union Division, Commercial Telegrapher’s Union, A.F. of L. v. United States, 87 F. Supp. 324, 335
(D.D.C. 1949), aff"d, 338 U.S. 864 (1949); see AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19; see also
FCC v. RCA Communications, Inc., 346 U.S. 86, 93-95 (1953).

647 U.S.C. 8§ 521(6), 532(a); see Applications for Consent to the Transfer of Control of Licenses and
Authorizations by Time Warner, Inc. and America Online, Inc. to AOL Time Warner Inc., Memorandum Opinion
and Order, 16 FCC Rcd 6547, 6555-56 para. 22 (2001) (AOL-Time Warner Order).

59 See 47 U.S.C. §§ 254, 332(c)(7), 1302; Telecommunications Act of 1996, Preamble, Pub. L. No. 104-104, 110
Stat. 56 (1996) (one purpose of the Act is to “accelerate rapidly private sector deployment of advanced
telecommunications and information technologies and services”).

8047 U.S.C. 88 521(4), 532(a); see Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 663 (1994) (“[I]t has long been a
tenet of national communications policy that the widest possible dissemination of information from diverse and
antagonistic sources is essential to the welfare of the public.”) (quoting United States v. Midwest Video Corp., 406
U.S. 649, 668, n.27 (1972)) (internal quotation marks omitted).

61 See 47 U.S.C. §8 301, 303, 307, 309, 310(d).

62 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19; Adelphia-TWC Order, 21 FCC Rcd at 8218, para. 24;
EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 26.

83 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19; Comcast-NBCU Order, 26 FCC Rcd at 4248, para.
23; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 26.

64 See Satellite Bus. Sys., 62 FCC 2d 997, 1068-73, 1088 (1977), aff’d sub nom United States v. FCC, 652 F.2d 72
(D.C. Cir. 1980) (en banc); see also Northeast Utils. Serv. Co. v. FERC, 993 F.2d 937, 947 (1st Cir. 1993) (public
interest standard does not require agencies “to analyze proposed mergers under the same standards that the
Department of Justice . . . must apply”); AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 20.
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competitive review differ somewhat from those applied by the DOJ.®* The Commission, like the DOJ,
considers how a transaction would affect competition by defining a relevant market, looking at the market
power of incumbent competitors, and analyzing barriers to entry, potential competition, and the
efficiencies, if any, that may result from the transaction.®

29. The DQOJ, however, reviews telecommunications mergers pursuant to Section 7 of the
Clayton Act, and if it sues to enjoin a merger, it must demonstrate to a court that the merger may
substantially lessen competition or tend to create a monopoly.®” The DOJ review is consequently limited
solely to an examination of the competitive effects of the acquisition, without reference to diversity,
localism, or other public interest considerations.®® Moreover, the Commission’s competitive analysis
under the public interest standard is broader. For example, the Commission considers whether a
transaction would enhance, rather than merely preserve, existing competition, and often takes a more
expansive view of potential and future competition in analyzing that issue.5®

30. Finally, our public interest authority enables us, where appropriate, to impose and enforce
transaction-related conditions to ensure that the public interest is served by the transaction.” Specifically,
Section 303(r) of the Communications Act authorizes the Commission to prescribe restrictions or
conditions not inconsistent with law that may be necessary to carry out the provisions of the Act.™
Similarly, Section 214(c) of the Act authorizes the Commission to attach to the certificate “such terms

8 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 20; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575,
para. 27; see also Adelphia-TWC Order, 21 FCC Rcd at 8219, para. 25.

% See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 20; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575,
para. 27; see also Applications of Sprint Nextel Corp. and SoftBank Corp. and Starburst Il, Inc. for Consent to
Transfer Control of Licenses and Authorizations, IB Docket No. 12-343, Memorandum Opinion and Order,
Declaratory Ruling, and Order on Reconsideration, 28 FCC Rcd 9642, 9652, para. 25 (2013) (SoftBank-Sprint
Order).

6715 U.S.C. § 18; see AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 21; Comcast-NBCU Order, 26 FCC Rcd
at 4248, para. 24; News Corp.-Hughes Order, 19 FCC Rcd at 484, para. 17.

% See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 21; Comcast-NBCU Order, 26 FCC Rcd at 4248, para.
24; SoftBank-Sprint Order, 28 FCC Rcd at 9652, para. 25.

% See AT&T-DIRECTV Order, 30 FCC Red at 9141, para. 21; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575-76,
para. 27. Cf. Verizon Commc ns, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 415 (2004) (“The 1996
Act is, in an important respect, much more ambitious than the antitrust laws. It attempts ‘to eliminate the
monopolies enjoyed by the inheritors of AT&T’s local franchises.” Section 2 of the Sherman Act, by contrast, seeks
merely to prevent unlawful monopolization. It would be a serious mistake to conflate the two goals.”) (emphasis in
original) (quoting Verizon Commc’ns v. FCC, 535 U.S. 467, 476 (2002) (internal citations omitted)).

70 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22; Comcast-NBCU Order, 26 FCC Rcd at 4249, para.
25; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 27; see also Application of WorldCom, Inc. and MCI
Commc’ns Corp. for Transfer of Control of MCI Communications Corporation to WorldCom, Inc., Memorandum
Opinion and Order, 13 FCC Rcd 18025, 18032, para. 10 (1998) (WorldCom-MCI Order) (stating that the
Commission may attach conditions to the transfers).

147 U.S.C. § 303(r); see AT&T-DIRECTYV Order, 30 FCC Rcd at 9141, para. 22; Adelphia-TWC Order, 21 FCC
Rcd at 8219, para. 26; WorldCom-MCI Order, 13 FCC Rcd at 18032, para. 10 (citing FCC v. Nat’l Citizens Comm.
for Broad., 436 U.S. 775 (1978) (upholding broadcast-newspaper cross-ownership rules adopted pursuant to Section
303(r))); United States v. Sw. Cable Co., 392 U.S. 157, 178 (1968) (holding that Section 303(r) permits the
Commission to order a cable company not to carry broadcast signal beyond station’s primary market); United Video,
Inc. v. FCC, 890 F.2d 1173, 1182-83 (D.C. Cir. 1989) (affirming syndicated exclusivity rules adopted pursuant to
Section 303(r) authority).
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and conditions as in its judgment the public convenience and necessity may require.”’? Indeed, our
extensive regulatory and enforcement experience enables us, under this public interest authority, to
impose and enforce conditions to ensure that the transaction will yield net public interest benefits.” In
exercising this authority to carry out our responsibilities under the Act and related statutes, we have
imposed conditions to confirm specific benefits or remedy harms likely to arise from transactions.™

Iv. COMPLIANCE WITH COMMUNICATIONS ACT AND FCC RULES AND POLICIES

31. Section 310(d) of the Act requires that we make a determination as to whether the
Applicants have the requisite qualifications to hold Commission licenses.”® Among the factors the
Commission considers in its public interest review is whether the applicant for a license has the requisite
“citizenship, character, financial, technical, and other qualifications.””® Therefore, as a threshold matter,
the Commission must determine whether the applicants to the proposed transaction—the transferors and
the transferee—meet the requisite qualifications requirements to hold and transfer licenses under Section
310(d) and the Commission’s rules.”

32. Discussion. We note that no party has raised an issue with respect to the basic
qualifications of Time Warner Cable and Bright House. The Commission generally does not reevaluate
the qualifications of assignors unless issues related to basic qualifications have been sufficiently raised in
petitions to warrant designation for hearing.” We find that there is no reason to reevaluate the requisite
citizenship, character, financial, technical, or other basic qualifications under the Communications Act
and our rules, regulations, and policies of either Time Warner Cable or Bright House. In addition, no
parties have alleged that Charter lacks the requisite qualifications. The Commission has previously found
Charter to be qualified to hold Commission licenses.” We find that Charter continues to have the
requisite citizenship, character, financial, technical, and other basic qualifications under the
Communications Act and our rules, regulations, and policies.

33. As noted above, for the proposed transaction to be in the public interest, it must be in
compliance with the Communications Act, other applicable statutes, and the Commission’s rules.® We
find that the proposed transaction will not violate any statutory provision or Commission rule. We

7247 U.S.C. § 214(c); see AT&T Inc. and BellSouth Corp. Application for Transfer of Control, Memorandum
Opinion and Order, 22 FCC Rcd 5662, 5674, para. 22 (2007); Adelphia-TWC Order, 21 FCC Rcd at 8219, para. 26;
WorldCom-MCI Order, 13 FCC Rcd at 18031-32, para. 10.

3 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22; Comcast-NBCU Order, 26 FCC Rcd at 4249, para.
25; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 27.

"4 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22; Adelphia-TWC Order, 21 FCC Rcd at 8219, para. 26.
547 U.S.C. § 310(d).

7647 U.S.C. 88 308, 310(d); see also, e.g. AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 24; News Corp.-
Hughes Order, 19 FCC Rcd at 485 para. 18; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20576, para. 28.

7 See 47 U.S.C. § 310(d); see also, e.g., AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 24; EchoStar-
DIRECTV HDO, 17 FCC Rcd at 20576, para. 28.

8 See, e.9., AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 25; SoftBank-Sprint Order, 28 FCC Rcd at 9653
para. 27.

79 See, e.g., Applications Granted for the Transfer of Control of Bresnan Broadband Holdings, LLC to Charter
Communications, Inc., Public Notice, DA 13-1088 (WCB 2013).

8 See, e.g., AT&T-DIRECTV Order, 30 FCC Rcd at 9154, para. 52; Comcast-NBCU Order, 26 FCC Rcd at 4247,
para. 22; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20574, para. 25.
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address the argument of Zoom Telephonics, Inc. (Zoom) that Charter’s cable modem policies violate
Section 629 of the Act and various FCC regulations® in Section V.G.3 below.

V. POTENTIAL PUBLIC INTEREST HARMS
A Applicants’ Incentives to Harm OVD Competition

34. Online video distributors (OVDs) increasingly compete with MVPDs for “viewing time,
subscription revenue, and advertising revenue.”®? The potential for OVDs to place competitive pressure
on New Charter, for all or portions of the MVPD bundle, is likely to increase and place pressure on New
Charter’s video profits. Before discussing the specific harms that could result from the proposed
transaction, we discuss generally the Applicants’ incentives to harm OVDs8 because it is relevant to
several of the theories of harm we consider below. In particular, we consider whether the proposed
transaction would increase the combined firm’s incentive to use either its broadband network or its
increased bargaining position relative to programmers to limit OVD competition. We address separately
below the competitive effects in the markets for wired cable and fiber broadband Internet access service
(BIAS), interconnection, and MVPD service. Because OVDs represent an increasingly competitive
alternative to the Applicants’ video services, and the Applicants control broadband networks that many
consumers use to access OVD services, we consider the record regarding the Applicants’ general views of
OVDs and their increasing threat to New Charter’s business. Based on that record, for the reasons
described below, we find that New Charter would have an increased incentive to harm OVDs.

35. Positions of the Parties. Several commenters argue that New Charter would have an
increased incentive and ability to harm OVDs in order to protect its video offerings.? Its larger footprint
would make OVD foreclosure more profitable.® According to DISH, the Applicants already view at least
some OVDs as competitors.® Specifically, DISH asserts that online video services which offer access to
linear programming, such as its Sling TV, compete directly with the traditional pay-TV services the
Applicants offer, creating a particularly strong incentive for New Charter to harm such services.®” DISH

81 Petition to Deny of Zoom Telephonics, Inc., MB Docket No. 15-149 (filed Oct. 13, 2015) (Zoom Petition).

82 See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, Sixteenth
Report, 30 FCC Rcd 3253, 3289, para. 83 (2015) (Sixteenth Video Competition Report).

8 For purposes of this Order, an OVD is an entity that distributes video programming (1) by means of the Internet or
other Internet Protocol (IP)-based transmission path; (2) not as a component of an MVPD subscription or other
managed video service; and (3) not solely to customers of a broadband Internet access service owned or operated by
the entity or its affiliates.

8 See, e.g., Petition to Deny of DISH Network, MB Docket No. 15-149, at 4, 15-20, 46-55, 68 (filed Oct. 13, 2015)
(DISH Petition); Petition to Deny of Free Press, MB Docket No. 15-149, at 18, 23-39 (filed Oct. 13, 2015) (Free
Press Petition); Petition to Deny of Public Knowledge, Common Cause, Consumers Union, and Open Mic, MB
Docket No. 15-149, at 6-18 (filed Oct. 13, 2015) (Public Knowledge et al. Petition); Petition to Deny of Writers
Guild of America, West, Inc., MB Docket No. 15-149, at 13-16, 23-30 (filed Oct. 13, 2015) (WGAW Petition); Free
Press Reply at 5; Public Knowledge Reply at 2-6; Writers Guild of America, West, Inc. Reply at 20-22 (WGAW
Reply); Letter from Stop Mega Cable Coalition to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2,
6 (filed Feb. 9, 2016) (Stop Mega Cable Coalition Feb. 9, 2016, Ex Parte Letter); Letter from Ellen Stutzman,
Senior Director of Research and Public Policy, WGAW, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149, at 2-5 (filed Feb. 10, 2016) (WGAW Feb. 10, 2016, Ex Parte Letter); Letter from Jeffrey H. Blum, Senior Vice
President & Deputy General Counsel, DISH Network Corp., to Marlene H. Dortch, Secretary, FCC, MB Docket No.
15-149, at 2 (filed Feb. 26, 2016) (DISH Feb. 26, 2016, Ex Parte Letter).

85 DISH Petition at 48-50.
86 1d. at 46-48.

87 DISH Petition at 15-20, 55; DISH Reply at 12; Letter from Pantelis Michalopoulos and Stephanie A. Roy,
Counsel for DISH, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed Dec. 7, 2015) (DISH
(continued....)
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argues that Charter’s characterization of OVDs as “complementary” to its video offerings is an attempt to
forestall “cord cutting” and prevent the rise of OVDs as direct competitors to its MVPD services.®
Commenters argue that the Applicants’ high margins on broadband do not deter them from harming
OVDs because consumers are unlikely or unable to switch BIAS providers in response to harmful actions
by the Applicants, and because the Applicants want to protect their large video profits.®® In particular,
Public Knowledge argues that, because Charter faces more competition in the video marketplace than in
broadband, it has incentives to use its control over its broadband network to disadvantage OVDs that
compete with its video products.®

36. The Applicants respond that New Charter would have no incentive or ability to harm
OVDs.*t Specifically, the Applicants argue that foreclosing OVDs would be contrary to New Charter’s
economic interest in expanding its broadband subscribership.®> They contend that New Charter would, in
fact, have an increased incentive to promote OVDs, because its gross margin on broadband would exceed
those of its video business, and because OVDs drive broadband demand.®®* The Applicants also assert that
many OVD services complement Charter’s video products by filling gaps in Charter’s video-on-demand
(VOD) content library.®* For example, the Applicants suggest that, in some instances, offering OVD

(Continued from previous page)
Dec. 7, 2015, Ex Parte Letter); Letter from Pantelis Michalopoulos and Stephanie A. Roy, Counsel for DISH, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2-4 (filed Dec. 21, 2015) (DISH Dec. 21, 2015, Ex
Parte Letter); Letter from Pantelis Michalopoulos and Stephanie A. Roy, Counsel for DISH, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 6-11 (filed Jan. 27, 2015) (DISH Jan. 27, 2016, Ex Parte Letter); Letter
from Pantelis Michalopoulos and Stephanie A. Roy, Counsel for DISH Network Corp., to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, Attach. at 17-20 (filed Feb. 12, 2016) (DISH Feb. 12, 2016, Ex Parte
Letter).

8 DISH Reply at 11-13; see also DISH Dec. 7, 2015, Ex Parte Letter at 3; DISH Feb. 12, 2016, Ex Parte Letter,
Attach. at 12.

89 DISH Petition at 50-54; WGAW Petition at 2-3; DISH Reply at 8-10; Letter from Pantelis Michalopoulos and
Stephanie A. Roy, Counsel for DISH, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed
Dec. 2, 2015) (DISH Dec. 2, 2015, Ex Parte Letter); DISH Jan. 27, 2016, Ex Parte Letter at 5-6; WGAW Feb. 10,
2016, Ex Parte Letter at 2, 4; DISH Feb. 12, 2016, Ex Parte Letter, Attach. at 7-11. See also DISH Feb. 12, 2016,
Ex Parte Letter, Attach. at 11 (“Post-transaction, video will be even more profitable because of significant cost
savings in negotiations with programmers.”).

% Public Knowledge Reply at 3-5.

% Application at 43-51; Opposition to Petitions to Deny and Response to Comments of Charter, Time Warner Cable,
and Advance/Newhouse, transmitted by letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 16-19, 52-53, 69 (filed Nov. 2, 2015) (Opposition); see also Free State
Foundation Comments at 16-20 (Free State Comments).

9 Application at 46-47; Application, Declaration of Fiona M. Scott Morton, transmitted by letter from John L.
Flynn, Counsel for Charter, and Matthew A. Brill, Counsel for Time Warner Cable, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at paras. 52-60 (filed Jun. 25, 2015) (Scott Morton Decl.); Opposition at
16-17; Letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149, at 2 (filed Jan. 14, 2016) (Charter Jan. 14, 2016, Ex Parte Letter).

9 Application at 49; Scott Morton Decl. at paras. 43, 57-61; Opposition, Reply Declaration of Fiona Scott Morton,
transmitted by letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket
No. 15-149, at paras. 77-81, 100-32 (filed Nov. 2, 2015) (Scott Morton Reply Decl.); Charter Jan. 14, 2016, Ex
Parte Letter at 2-3, 5-6.

% Scott Morton Decl. at para. 58; Opposition at 16-18; Scott Morton Reply Decl. at paras. 19-21, 31-49, 77, 82-100;

Charter Jan. 14, 2016, Ex Parte Letter at 3. The Applicants also argue that New Charter would be a stronger partner

for OVDs, and that integration of OVD services into set-top boxes “creates a competitive advantage and will
(continued....)
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content alongside an MVPD service may provide New Charter a less costly alternative to acquiring costly
content rights itself.®® The Applicants conclude that Charter’s current and past business practices,
together with its transaction-specific commitments, reflect its intent to continue supporting OVDs.%

37. The Applicants submitted an economic study—a critical loss analysis—purportedly
showing that OVD foreclosure would not be profitable for the new firm.*” A critical loss analysis
assumes that a company takes a certain action, and compares the increased profit from increased sales of
one product with the predicted decrease in profits resulting from the loss of sales of another product.

Here, for example, the Applicants argue that if New Charter were to foreclose or hinder OVDs from
reaching its customers, in response, some of those customers would purchase New Charter’s video service
(including more premium channels and VOD offerings), while others would stop purchasing its
broadband service (perhaps switching to another BIAS provider).® The Applicants claim that broadband
is more profitable than video services and that this trend would become more pronounced in the future.®
In their critical loss analysis, the Applicants argue that based on their estimate of the number of
broadband subscribers that are also Netflix subscribers, the new firm would lose an average of [BEGIN
HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] per month for each subscriber that
switched to another BIAS provider and that it would gain an average of [BEGIN HIGHLY CONF.
INFO.] [END HIGHLY CONF. INFO.] per month for each subscriber that purchased MVPD
video from the new firm as the result of OVD foreclosure.’® As a result, the Applicants state that more
than [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] subscribers would have to
newly purchase video for each subscriber that left the new firm for another BIAS provider, in order for
OVD foreclosure to be profitable for the new firm.2** They conclude that New Charter therefore would
not have an incentive to foreclose OVDs.1%

38. Discussion. As discussed in detail below, we conclude that New Charter will have an
increased incentive to discriminate against or harm OVDs.1® As we have found in other proceedings,

(Continued from previous page)
provide even more incentive for us to provide our customers with access to OVD services.” Application at 51; see
also Scott Morton Reply Decl. at paras. 23-49, 70-75.

9 Scott Morton Reply Decl. at para. 32; see also Thomson Reuters StreetEvents, Edited Transcript, CHTR - Charter
Communications Inc. at UBS Global Media and Communications Conference, at 11-12 (Dec. 8, 2014) (quoting
Charter President and CEO Tom Rutledge: “to the extent | can save money by not paying somebody because their
content is generally available elsewhere, I think that’s an opportunity”).

% Application at 47-51; Opposition at 18-19; Scott Morton Reply Decl. at paras. 133-48.

97 See Opposition, Analysis of Video Programming Foreclosure Issues Involving Dr. John Malone and
Advance/Newhouse Partnership, Reply Declaration of Steven C. Salop, Robert Stillman, Jarrod R. Welch and Serge
Moresi, transmitted by letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB
Docket No. 15-149, at para. 21 (filed Nov. 2, 2015) (Salop Decl.).

% See Scott Morton Decl. at para. 39; U.S. Department of Justice and the Federal Trade Commission Horizontal
Merger Guidelines, Aug. 19, 2010, § 4.1.3 at 12 (2010 DOJ/FTC Horizontal Merger Guidelines).

9 See Scott Morton Decl. at para. 41.
100 1d. at para. 51.

101 Id

102 See id. at para. 61.

103 The Commission has recognized the incentive of Internet access providers such as Charter to discriminate against
unaffiliated OVDs. See Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Fourteenth Report, 27 FCC Rcd 8610, 8731, 8733, paras. 271, 274 (2012) (“MVPDs have the ability
and incentive to degrade the broadband service available to unaffiliated OVDs.”) (Fourteenth Video Competition
Report); Preserving the Open Internet, Report and Order, 25 FCC Rcd 17905, 17916, para. 22 (2010 Open Internet
(continued....)

16



Federal Communications Commission FCC 16-59

“broadband providers have incentives to interfere with and disadvantage the operation of third-party
Internet-based services that compete with their own services.”*%* We disagree with the Applicants’
contention that New Charter’s incentive to attract and retain broadband subscribers would preclude any
incentives to engage in conduct that hinders consumers’ access to competing OVDs. Moreover, as the
Commission has stated in prior proceedings, many end users may have limited choice among BIAS
providers,% and switching costs can be a significant impediment to the ability of consumers to change
BIAS providers in response to an MVPD’s degradation of a competing OVD service.%

39. We find that New Charter will have greater incentives to harm those OVDs that serve as
a substitute for, and therefore compete with, New Charter’s video services. Charter claims that New
Charter would have incentives to support OVDs because their services complement its own video
services. However, as the Applicants’ expert Dr. Fiona Scott Morton acknowledges, “[t]o determine if
New Charter will have an incentive to foreclose OVDs, one needs to compare the benefits and losses New
Charter would get from foreclosure,” and “[t]he benefits will depend on whether OVDs offer services that
are substitutes or complements for New Charter services.”'” Moreover, Charter acknowledges that “at
least for many customers, whether an OVD operates as a complement or substitute to MVPDs depends in
significant part on the video programming offered” and that “[s]Jome OVD services may be more similar
to traditional video.”%® Charter acknowledges that “DISH SlingTV and Sony Vue include streaming of
content such as broadcast and extended basic channels also found on linear traditional video” and “[f]or
some subset of customers, these products may appear to be differentiated substitutes for traditional
video.”® In addition, although some OVDs—particularly those that offer primarily prior season and
library VOD content—may complement Charter’s comparatively limited VOD offerings today, such
OVDs may have more overlap with the combined company’s more extensive VOD offerings post-

(Continued from previous page)
Order) (“[B]roadband providers have incentives to interfere with the operation of third-party Internet-based services
that compete with the providers’ revenue-generating telephony and/or pay-television services.”).

104 Protecting and Promoting the Open Internet, Report and Order on Remand, Declaratory Ruling, and Order, 30
FCC Rcd 5601, 5662, para. 140 (2015) (2015 Open Internet Order).

105 See 2015 Open Internet Order, 30 FCC Rced at 5631, para. 81 n.134 (“data suggests that meaningful alternative
broadband options may be largely unavailable to many Americans, further limiting the ability to switch providers.
Based on the submissions from various commenters, it appears that between 65% and 70% of households have at
most two options for high speed Internet access.”); see also 2010 Open Internet Order, 25 FCC Rcd at 17923, para.
32; Appendix C, Section I1.A.1., Table 1 (showing that, nationwide, 97 percent of households have two or fewer
providers of BIAS at download speeds of 25 Mbps).

106 See 2015 Open Internet Order, 30 FCC Rcd at 5631-62, para. 81 (“[t]he broadband provider’s position as
gatekeeper is strengthened by the high switching costs consumers face when seeking a new service. . .. These costs
may limit consumers” willingness and ability to switch carriers, if such a choice is indeed available.”); see also 2010
Open Internet Order, 25 FCC Rcd at 17924-25, para. 34; see infra Section V.B.1.

107 Scott Morton Decl. at para. 38.

108 Charter Response to Information Request at 220-21; see also Charter Comments, MB Docket No. 14-261, at 2
(filed Mar. 3, 2015). The Commission has found that “individual consumers seeking to view specific video
programs, may perceive OVDs as a substitute, a supplement, and a complement to their MVPD video service”
depending on the video content offered. Sixteenth Video Competition Report, 30 FCC Rcd at 3352-53, para. 215.

109 Charter Response to Information Request at 221; see also DISH Feb. 12, 2016, Ex Parte Letter, Attach. at 17
[BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
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transaction, making them less complementary and more of a substitute for New Charter’s video services
and giving New Charter a greater incentive to harm them than Charter has today.*°

40. The Applicants argue that the new firm’s focus on broadband implies that it would not
harm OVDs but would instead use its broadband business to promote OVDs and other edge providers.!
However, the Applicants fail to support their contention that New Charter’s competitive strategy and its
future profitability depend more on broadband than on traditional video. In fact, we find that, despite the
growth of the Applicants’ broadband businesses, video services would remain New Charter’s largest
source of revenue by a substantial margin and a significant source of profit. New Charter will have an
increased incentive to protect that business against perceived threats. For instance, the Applicants’
aggregate video revenues were approximately [BEGIN HIGHLY CONF. INFO.] [END HIGHLY
CONF. INFOQO.] billion in 2014, compared to approximately [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFOQ.] billion for broadband.*?

41. Moreover, when discussing New Charter’s incentives regarding OVDs, the only
examples they offer are of subscription video-on-demand providers (SVODs) like Netflix and Amazon
Prime that have primarily focused, thus far, on distributing arguably complementary programming. The
Applicants ignore OVDs that are closer substitutes for their video services such as Sling TV, Sony Vue,
and other slim or full bundle OVD competitors that may be launching in the future. And while Netflix
and Amazon Prime have focused on movies and past seasons of TV, they are increasingly competing with
portions of the MVVPD programming bundle by distributing more original programming, thus making
Charter’s past actions towards them less predictive of New Charter’s future actions. The Applicants’
claimed openness to complementary OVDs that provide unique programming therefore sidesteps the
Applicants’ incentive to harm those OVDs that compete more directly with its MVPD service.

42. The Applicants’ internal documents support our conclusion. Many documents indicate
that, despite some instances of [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.], New Charter would have an incentive to harm OVDs that could serve
as substitutes for some or all of its video products.t** For instance, the record indicates that the Applicants
have taken steps to [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].*** Nonetheless, there is also evidence
that the Applicants recognize the potential for increased competition from online platforms.''* While we
do not believe the mere fact that the Applicants have [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]
inherently reflects an intent to harm those services, the Applicants’ internal documents also reveal
[BEGIN HIGHLY CONF. INFO.]

110 See Application at 10; Charter Response to Information Request at 19-21; Time Warner Cable Response to
Information Request at 15-16.

111 See Scott Morton Decl. at para. 37.

112 See Charter Response to Information Request, Exhibit 117-1 PIS Tables 4-9.

113 See infra Section V.D.1.

114 See Charter Response to Information Request at 10-11, 15, 92-97, 139-45; Charter Jan. 14, 2016, Ex Parte Letter
at 5-6. As noted above, DISH argues that Charter’s attempts to [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See DISH
Reply at 11-13; DISH Dec. 7, 2015, Ex Parte Letter at 3; see also DISH Jan. 27, 2016, Ex Parte Letter at 8-10. We
disagree and find instead that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
115 See, e.g., Application at 59-60; Charter Response to Information Request at 220-22.
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[END HIGHLY CONF. INFO.].1¢
Moreover, the Applicants’ internal documents also demonstrate concern with [BEGIN HIGHLY CONF.
INFO.]
[END HIGHLY CONF. INFO.].1¥7

116 See, e.g., Charter Response to Information Request, Exhibit 3(d)-1 at 4, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY
CONF. INFO.]; CHR2-FCC-00000047705 at 3, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.]; CHR2-D0J-00000050848 at 8, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR-D0J-0000920532 at 1, [BEGIN
HIGHLY CONF. INFO ]

[END HIGHLY CONF. INFO.]; CHR2-DOJ-
00000052987 at 18, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF.
INFO.]; CHR-D0J-0000773460 at 13, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR2-D0OJ-00000933897
at 2, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
117 See, e.g., CHR-DOJ-0000730527 at 4, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.]; CHR2-D0OJ-00000055936, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR2-D0OJ-00000096895, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR-DOJ-
0000765724, [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.]; CHR2-D0J-00000055364 at 3, [BEGIN HIGHLY CONF. INFO]

[END HIGHLY CONF. INFO.]; CHR2-D0J-00000139914,
[BEGIN HIGHLY CONF. INFO.]

(continued....)
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43. We also find that the Applicants’ critical loss analysis is flawed in several respects. First,
the analysis is premised on the assumption that a consumer could and would switch to a different BIAS
provider in response to New Charter’s behavior. As the Commission has noted, however, lack of
competitive alternatives!!® and prohibitively high switching costs'!® can present barriers to switching for
consumers. Second, consumers may switch only if they believe that New Charter—and not the edge
provider—is responsible for the problem and that switching would resolve the issue. Finally, the
evidence shows that, in fact, consumers do not switch BIAS providers in these circumstances. During the
Time Warner Cable/Netflix interconnection dispute, for example, Time Warner Cable customers did not
abandon its BIAS when the quality of Netflix’s stream deteriorated.'?°

44, Second, the Applicants have not adequately justified how they calculated the gross
margins of providing video and broadband service (which they interpret as an indicator of the profitability
of each service). In particular, they did not indicate if and how shared revenues or costs were allocated
across the two services in their gross margin calculations; and nor did they present a sensitivity analysis
of how their gross margin estimates would vary if such revenue or cost allocation assumptions were
changed.’?* This is important because the revenues earned on, and any costs shared by, a double- or
triple-play service could be attributed in a myriad of ways between video, broadband and voice
services. An approach used to ensure that a range of revenue and cost allocation assumptions is examined
and that the implications of these assumptions are considered is a sensitivity analysis. A sensitivity
analysis would show how the results would change depending on how the revenues or costs were
allocated.'?> As a result of these failures, we cannot reliably discount the possibility that the Applicants

(Continued from previous page)

[END HIGHLY CONF. INFO.].

118 See 2015 Open Internet Order, 30 FCC Rcd at 5631, para. 81 n.134 (“data suggests that meaningful alternative
broadband options may be largely unavailable to many Americans, further limiting the ability to switch providers.
Based on the submissions from various commenters, it appears that between 65% and 70% of households have at
most two options for high speed Internet access.”); see also 2010 Open Internet Order, 25 FCC Rcd at 17921, para.
25, 17923, para. 32; Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All
Americans in a Reasonable and Timely Fashion, and the Possible Steps to Accelerate Such Deployment Pursuant to
Section 706 of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, 2016
Broadband Progress Report, GN Docket No. 15-191, FCC 16-6, para. 86, Table 6 (2016 Broadband Progress
Report) (showing that for fixed 25 Mbps/3 Mbps service, approximately 10 percent of Americans have no providers
and approximately 51 percent of Americans have only one provider).

119 See 2015 Open Internet Order, 30 FCC Rcd at 5631-62, para. 81 (“[t]he broadband provider’s position as
gatekeeper is strengthened by the high switching costs consumers face when seeking a new service. . . . These costs
may limit consumers’ willingness and ability to switch carriers, if such a choice is indeed available.”); see also 2010
Open Internet Order, 25 FCC Rcd at 17924-25, para. 34.

120 See infra para. 111. In addition, as discussed in greater detail in Section V.F, the assumptions about switching
upon which the analysis rests do not account for ways, beyond impeding delivery, by which New Charter could
make the OVD service itself less appealing to consumers across the board, regardless of their broadband provider.
For instance, New Charter could raise the costs and/or reduce the quality of an OVD service through restrictive
contractual provisions in its agreements with third-party content providers that would limit the ability of OVDs to
obtain the content they may need to compete more effectively. As a result, the ability to switch broadband providers
would not provide an effective remedy because the OVD service would now be less appealing to consumers,
regardless of which provider’s network consumers used to access it.

121 See, e.g., Scott Morton Decl. at paras. 39 et seq.

122 5ee Armen A. Alchian and William R. Allen, University Economics 240-41 (2d ed. 1967); George J. Stigler, The
Theory of Price 165 (1966).
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exaggerated their estimates of broadband gross margins while underestimating their MVVPD gross
margins.z

45, Moreover, the Applicants improperly argue that a lower marginal cost for broadband as
compared with the marginal cost of MVVPD video necessarily implies that the gross profit margin for
broadband is greater than the gross margin for MVVPD service.?* The Applicants do not discuss consumer
demand—how consumer willingness to pay for these two services affects their gross margins. Regardless
of cost, where a company has some market power, greater demand would lead to higher prices and higher
profits. Absent inclusion of consumer demand in the analysis, the Applicants’ estimates of gross profit
margins may be faulty.

46. Finally, we disagree that New Charter’s lack of a direct ownership interest in national
programming makes it less likely that the combined entity would harm OVDs. In the Comcast-NBCU
Order, the Commission found that Comcast would use its control over video and broadband networks, as
well as its control over programming, to protect its MVPD business.?

47. Because of New Charter’s increased MVPD and broadband footprint, and its increased
number of homes passed, it will capture a greater share of the benefits that would accrue to MVPDs
should New Charter take actions that reduce the competitive viability of OVDs. For the reasons stated
above, we find that New Charter is likely to have a greater incentive to take such actions following the
transaction.

B. Use of Residential BIAS Retail Terms to Harm Video Competition

48. In this section, we conclude that New Charter could use its increased size to harm
consumers’ choices in the market for video services by unilaterally discriminating against potential video
competitors (such as OVDs) through the use of anticompetitive retail terms for residential BIAS, upon
which OVDs rely to reach current and potential customers. BIAS providers such as New Charter can
hinder third-party online video competition through practices such as data caps, usage-based pricing
(UBP), and discriminatory stand-alone residential BIAS pricing. Based on our analysis of the record in
this proceeding, we find that while, to date, the Applicants have not shown a proclivity to use
discriminatory retail terms for residential BIAS to harm OVDs, the increased size resulting from the
combined company makes it more likely that New Charter would use data caps and UBP in the future to
disadvantage its competitors. To remedy this potential harm, we are conditioning our approval of the
transaction on extending the Applicants’ commitment to refrain from imposing data caps and UBP for
seven years. We conclude, however, that the transaction is unlikely to increase the risk that New Charter
will price its standalone BIAS offerings to harm OVDs. Moreover, we find that the benefits guaranteed
by the conditions we adopt in this Order will outweigh any potential harms if New Charter does indeed
change its approach to pricing standalone BIAS.

49. We begin by defining the relevant markets. We then discuss how, as a general matter,
the transaction will increase New Charter’s incentives to increase consumer prices, followed by a more
specific examination of the transaction’s potential effects on New Charter’s behavior with respect to data
caps, UBP, and standalone BIAS pricing.

123 See Scott Morton Decl. at para. 43, Table 4.

124 See id. at para. 43 (“direct expenses . . . are higher for video services. Consequently, the highest gross margins
are not made on video services, but on broadband services.”).

125 See Comcast-NBCU Order, 26 FCC Rcd at 4252-59, 4266-76, paras. 34-48, 70-73, 78-90, 93-95; see also infra
Section V.D.2 (discussing whether OVDs are included in the MVVPD market); Section V.B.2.a (discussing using
caps as a way to protect their MVPD business).
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1. Relevant Markets

50. In this section, we discuss whether New Charter would have the ability to impose terms
on its sale of residential BIAS such that it would be able to harm edge providers generally and OVDs
specifically. If New Charter’s subscribers could easily use alternative means to access edge providers and
OVDs, then competition from other BIAS providers would constrain New Charter from taking actions
that could harm those providers. We find, however, to the contrary. As discussed below, for the purpose
of this evaluation, we conclude that the relevant product market is wired cable and fiber BIAS. We find
that, as a general matter, consumers do not view wireless, satellite, or legacy DSL BIAS as close
substitutes for cable or fiber BIAS offerings. We further find that in any given location, customers have
few BIAS choices and that high entry barriers make it unlikely that new substitutes will emerge in the
near future. We therefore conclude that New Charter will have the ability to act on its incentives to use
anticompetitive terms in connection with the company’s residential retail BIAS products.

51. Background. BIAS is a mass market wireline or wireless retail service that provides the
capability to transmit and receive data across substantially all Internet endpoints.'?¢ The Applicants
provide BIAS over hybrid fiber-coaxial networks.*?” The Applicants’ current BIAS offerings have a
range of download and upload speeds: Charter’s lowest offered download speed is 60 Mbps,*?® Time
Warner Cable offers download speeds as low as 2 Mbps and as high as 100 Mbps,*?° and Bright House
offers download speeds ranging from 2 Mbps to 300 Mbps.**° After the transaction, New Charter intends
to provide wired BIAS across its new service area at a minimum of 60 Mbps.**! Charter claims that
download speeds of 60 Mbps would allow multiple users in a household to watch high-definition online
video and make other uses of the Internet at the same time (e.g., gaming, web surfing, reading email).1%

52. The Applicants claim that New Charter would face “robust and rapidly increasing
competition throughout its service territory,” including from satellite and mobile wireless,** and argue
that the relevant product market should include all BIAS, whether provided by wired or wireless means.**
Certain commenters and petitioners argue that neither wireless BIAS nor BIAS provided via DSL is a

126 47 CFR § 8.11(a); see also 2015 Open Internet Order, 30 FCC Rcd at 5610, para. 25. The definition of BIAS
excludes “enterprise services, virtual private network services, hosting, or data storage services.” 1d. at 5610, para.
26. The FCC made clear in the 2015 Open Internet Order that BIAS encompasses access to edge providers. Id. at
5610, para. 27. As we discuss further below, we find that wireless BIAS is not within the scope of the product
market definition for our examination of potential harms associated with the transaction relating to retail terms for
residential BIAS. See infra para. 56.

127 pApplication at 7, 10, 12.

128 Charter, Combine TV, Internet & Phone for the Best Deal, https://www.charter.com/browse/content/packages
(last visited Jan. 29, 2016).

129 Time Warner Cable, TV, Internet & Phone Plans, http://www.timewarnercable.com/en/plans-packages/cable-
internet.html (last visited Jan. 29, 2016).

130 Bright House, Offers, http://brighthouse.com/shop/internet.html (last visited Jan. 29, 2016).

131 Application at 1.
132 Id

133 Application at 60-61; Opposition at 32; see also Comcast Response to Oct. 9, 2015, Information and Data
Request at 6, transmitted by letter from Michael D. Hurwitz, Counsel for Comcast, to Marlene H. Dortch, Secretary,
FCC, MB Docket No. 15-149 (filed Oct. 23, 2015) (Comcast Response to Information Request).

134 See Opposition at 32.
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substitute for wired BIAS and that the relevant product market should be limited to high-speed wired
BIAS.1%

53. Discussion. While the Commission’s definition of BIAS for regulatory purposes includes
services provided by both wired and wireless means, the market definition inquiry when analyzing a
proposed transaction is different. For our purposes here, a relevant market includes “all products ‘that
consumers consider reasonably interchangeable for the same purposes.””**® When one product is
considered by consumers to be a reasonable substitute for another product, it is included in the relevant
market.”*” In making this determination, we look at “customers’ ability and willingness to substitute away
from one product to another in response” to changes in price and quality.'*® Here, both the empirical and
economic evidence demonstrate that consumers find that legacy DSL, satellite, and mobile wireless are
generally not close substitutes for the Applicants’ cable BIAS offerings, while fiber to the premises
(FTTP) and, perhaps to a lesser extent, fiber to the node (FTTN) BIAS are reasonable substitutes.

54. DSL. We find that consumers are abandoning legacy DSL for faster, more advanced
technologies. For instance, according to some calculations, over 10 million legacy DSL customers
dropped their DSL service from 2009 to 2013.2% Given the limitations of the copper technology
underlying it, typical legacy DSL speeds average from 1.5 Mbps to 6 Mbps depending on how close the

135 See WGAW Petition at 20 (stating that “wireless data plans are not viable alternatives for online video
consumption because of high costs and Internet data thresholds’); MFRConsulting Reply at 19 (stating that “the use
by consumers of mobile networks for real-time access to video services such as Netflix is economically prohibitive
as well [as] experientially undesirable”); Free Press Reply at 11-12.

136 Applications of Nextel Communication, Inc. and Sprint Corp. for Consent to Transfer Control of Licenses and
Authorizations, Memorandum Opinion and Order, 20 FCC Rcd 13967, 13984, para. 39 (2005) (Sprint-Nextel
Order); United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 395 (1956); see also United States v.
Microsoft, 253 F.3d 34, 52 (D.C. Cir. 2001), cert. denied, 534 U.S. 952 (2001) (discussing non-interchangeability
among products); Wireless Telephone Services Antitrust Litigation, No. 02 Civ. 2637(DLC), 2003 WL 21912603 at
9 (S.D.N.Y. Aug. 12, 2003) (relevant product market “consists of products that have reasonable interchangeability
for the purposes for which they are produced — price, use and qualities considered”).

137 The Commission has considered whether one product is a reasonable substitute for another product. See
Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corp., et al., Memorandum Opinion and Order,
19 FCC Rcd 21522, 21557 para. 71 (2004); Applications of Western Wireless Corp. and ALLTEL Corp.,
Memorandum Opinion and Order, 20 FCC Rcd 13053, 13077-79, paras. 60-64 (2005).

138 2010 DOJ/FTC Horizontal Merger Guidelines § 4 at 7.

139 See Industry Analysis and Technology Division, Wireline Competition Bureau, FCC, Internet Access Services:
Status as of June 30, 2013, at 23, 25 (June 2014), https://apps.fcc.gov/edocs public/attachmatch/DOC-
327829A1.pdf (showing that total DSL connections with at least three Mbps downstream increased by 10.4 million
while total DSL connections remained nearly constant between June 2009 and June 2013, indicating a decline of
over 10 million legacy DSL subscriptions); see also AT&T Inc., Annual Report for the Year Ended December 31,
2014, at 17, http://www.att.com/Investor/ATT Annual/2014/downloads/att ar2014 annualreport.pdf; AT&T Inc.,
Annual Report for the Year Ended December 31, 2013, at 19 http://www.att.com/Investor/ATT Annual/2013/
downloads/ar2013 annual report.pdf (showing that AT&T DSL subscriptions decreased from 11.2 million in
December 2011 to 3.8 million as of December 2014, while “U-Verse high speed Internet” subscribers increased
from 5.2 million to 12.2 million over the same period); Jon Brodkin, Comcast, Time Warner Cable Get 71% of New
Internet Subscribers, Ars Technica (Nov. 23, 2015), http://arstechnica.com/business/2015/11/comcast-time-warner-
cable-get-71-of-new-internet-subscribers/ (reporting AT&T quarterly loss of 129,000 subscribers and Verizon gain
quarterly gain of 2,000 in contrast to Comcast and Time Warner Cable, which added 552,000 new subscribers);
Steve Donohue, Comcast Dominates 2013 Broadband Subscriber Growth Rankings, Fierce Cable (Mar. 17, 2014),
http://www.fiercecable.com/node/67516/ (reporting that AT&T and Verizon “had a net loss of 3.05 million DSL
customers”).
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subscriber is to the telephone company’s central office.1® In the 2015 Broadband Progress Report, we
determined that 4 Mbps was insufficient to satisfy most households’ BIAS needs, particularly when
accounting for the bandwidth intensive demands of video services, which is the concern of this section.4
Moreover, the Commission has previously found that viewing HD video without degradation requires 5
Mbps downstream.’*2 While the Applicants submit that 5 Mbps is not necessarily required, citing Hulu’s
recommendation of 3 Mbps and Amazon’s recommendation of 3.5 Mbps for HD video,'*® other providers,
such as Apple, recommend an even higher speed.’* Given legacy DSL speeds, even those subscribers
with the fastest connections may have difficulty viewing HD video without degradation. Further, those
DSL customers who are able to view HD video are likely devoting the entirety of their capacity to that
video, and unlike the vast majority of the Applicants’ cable BIAS subscribers, would likely be unable to
use other devices simultaneously.** Finally, public statements by DSL providers and submissions in this
docket demonstrate that they find it difficult to compete with cable and fiber BIAS,%¢ and the Applicants’

140 See Public Knowledge Reply, MB Docket No. 14-57, Attach., The State of the Art and Evolution of Cable
Television and Broadband Technology at 1, 9-10 (filed Dec. 22, 2014). According to the Commission’s 2015
Measuring Broadband America Report, a variety of DSL providers could not meet advertised speeds during peak
hours. See Office of Engineering and Technology and Consumer and Governmental Affairs Bureau, FCC, 2015
Measuring Broadband America Fixed Broadband Report: A Report on Consumer Fixed Broadband Performance in
the U.S. at 15 (2015), http://data.fcc.gov/download/measuring-broadband-america/2015/2015-Fixed-Measuring-
Broadband-America-Report.pdf (2015 Measuring Broadband America Report) (showing that during peak periods,
DSL-based services from AT&T, CenturyLink, Frontier, and Verizon delivered download speeds between 80 and 98
percent of advertised speeds). In addition, the 2015 Measuring Broadband America reported that some DSL ISPs
are not delivering advertised speeds as these ISPs “continue to advertise ‘up-to’ speeds that on average exceed the
actual speeds experienced by their subscribers.” Id. at 13.

141 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Report and Notice of
Inquiry, 30 FCC Rcd 1375, 1393, para. 26 (2015) (2015 Broadband Progress Report).

142 See Connect America Fund et al., Report and Order, 29 FCC Rcd 15644, 15649-50, para. 17 (2014) (Connect
America Fund Report) (finding that HD video streaming requires 5 Mbps downstream); see also Netflix, Internet
Connection Speed Recommendations, https://help.netflix.com/en/node/13844 (last visited Jan. 11, 2016)
(recommending a speed of “at least” 5 Mbps to receive HD content).

143 Opposition at 34.

144 5ee Apple, Get Help Playing or Streaming Content on Your Apple TV, http://support.apple.com/kb/TS3623 (last
visited Jan. 14, 2016) (recommending 8 Mbps “for 1080p high-definition movies and TV shows” and 6 Mbps for
“720p content™).

145 Cf. 2016 Broadband Progress Report, FCC 16-6, para. 54 (finding that a download speed of 25 Mbps “remains
sufficient to ensure that a household can access a range of bandwidth intensive services, including HD video
streaming, simultaneously over multiple devices”).

146 See, e.g., Fran Shammo, Executive Vice-President and Chief Financial Officer, Verizon Communications Inc.,
Comments at UBS Global Media and Communications Conference (Dec. 9, 2014), http://www.verizon.com/about/
investors/ubs-42nd-annual-global-media-and-communications-conference; AT&T Inc. Response to Oct. 9, 2015,
Information and Data Request, transmitted by letter from Maureen R. Jeffreys, Counsel for AT&T Inc., to Marlene
H. Dortch, Secretary, FCC, MB Docket No. 15-149, Exh. 1.6, at 13 (filed Oct. 30, 2015) (AT&T Inc. Response to
Information Request); CenturyLink Inc. Response to Oct. 9, 2015, Information and Data Request, transmitted by
letter from Tiffany West Smink, Associate General Counsel, CenturyLink Inc., to Marlene H. Dortch, Secretary,
FCC, MB Docket No. 15-149, at 6 (filed Oct. 30, 2015) (CenturyLink Inc. Response to Information Request).
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internal documents confirm this view.**” We therefore find that legacy, non-upgraded DSL is not a
sufficient substitute from a consumer perspective for the Applicants’ BIAS offering.

55. Fixed Satellite BIAS. In the 2016 Broadband Progress Report, we “observe[d]
significant differences involving technical capabilities and adoption patterns between fixed terrestrial and
fixed satellite services” and found that “[m]ost satellite broadband service providers face technological
challenges separate and apart from those faced by fixed terrestrial providers.”%® Satellite BIAS typically
has monthly usage allowances,'* and, in contrast to cable BIAS providers, recently submitted data
indicates that satellite BIAS providers are generally not offering speeds of even 25/3 Mbps, with
download speeds generally between 5 and 15 Mbps.*>® Satellite BIAS also suffers from latency issues,
making it an impractical service for uses such as real-time gaming.*®* Taken together, these reasons
currently make satellite BIAS an impractical option for many households and likely explain why, despite
the recent growth of satellite BIAS, SNL Kagan predicts that by 2018, satellite BIAS providers would
have only a 1.8 percent share, contrasted with cable BIAS providers’ projected nationwide share of 58.2
percent of all BIAS subscribers.%

56. Mobile Wireless. As we recently concluded in the 2016 Broadband Progress Report,
currently “fixed and mobile broadband services are not adequate substitutes for one another . . . . Rather

147 [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See, e.g., CHR2-DOJ-00000246406 at 6, [BEGIN HIGHLY
CONF. INFO.] [END HIGHLY CONF. INFO.]; CHR-
D0J-0001602824 at 1, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; TWCable-D0OJ-000529554; TWC-DOJ-00479311 at 17, 32,
[BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; TWC-D0J-04882953 at 45, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
148 2016 Broadband Progress Report, FCC 16-6, para. 47.

149 1d. at para. 47 n.162; 2015 Broadband Progress Report, 30 FCC Rcd at 1446, para. 123; see also SNL Kagan,
Media Trends: Actionable Metrics, Benchmarks & Projections for Major Media Sectors, 2014 Edition, at 145-46
(Dec. 2014) (stating that “[t]he pricing compares to some of the higher-tier offerings of cable and telco HSD plans,
yet the satellite download speeds are more comparable to the lower-end packages of advanced-technology wireline
competitors”).

150 See 2016 Broadband Progress Report, FCC 16-16, paras. 47-48; id., Appx. F at 69, para. 1 (showing no satellite
service offering speeds of 25/3 Mbps); see also, e.g., HughesNet, Plans and Pricing, http://www hughesnet.com/
plans-and-pricing/internet-service (last visited Jan. 14, 2016) (showing download speeds for HughesNet satellite
service from 5-15 Mbps).

151 2015 Measuring Broadband America Report at 17; see also DISH, dishNET Satellite — Need to Know & FAQs,
https://www.mydish.com/upgrades/products/satellite-internet (last visited Jan. 27, 2016) (“Due to the latency that
occurs as the signal travels to and from the satellite, real-time gaming of any kind is not recommended”).

152 SNL Kagan, Media Trends: Actionable Metrics, Benchmarks & Projections for Major Media Sectors, 2014
Edition, at 142 (Dec. 2014) (Projected U.S. Residential HSD Market Share, 2008-2018). [BEGIN HIGHLY
CONF. INFO.]

[END HIGHLY CONF. INFO.].
See, e.g., CHR2-D0J-00000246406 at 2, 5-6, [BEGIN HIGHLY CONF. INFO ]
[END HIGHLY CONF. INFO.]; CHR-DOJ-0000931664 at 2, [BEGIN HIGHLY
CONF. INFO.]
[END HIGHLY CONF. INFO.]; CHR-D0OJ-0000369592 at 4, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].
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... in today’s society, fixed and mobile broadband are both critically important services that provide
different and complementary abilities, and are tailored to serve different consumer needs.”*>®* Mobile
BIAS differs from fixed terrestrial BIAS in several fundamental ways, including speed, latency, price and
usage allowances, and consistent quality of service.®® As we have found, many households subscribe to
both fixed and mobile services because they use the services in fundamentally different ways and, as
such, view fixed and mobile services as distinct product offerings.'*® Data caps, prevalent on most mobile
wireless plans, force consumers to limit their data consumption or face increased costs.'*® Indeed, the
Applicants’ documents confirm that they do not currently view wireless as a comparable competitor to
their BIAS offerings.’” And while the deployment of new technologies, such as HSPA+, and LTE,
capable of meeting 10 Mbps is increasingly widespread,® the ability of these services to offer an
adequate functional substitute for fixed terrestrial BIAS is limited.’>® Currently, it would be cost
prohibitive for most consumers to switch from viewing over-the-top (OTT) content over a wireline BIAS

153 2016 Broadband Progress Report, FCC 16-6, para. 17.

154 We also find that fixed wireless service currently does not provide an effective competitive constraint for the
Applicants’ cable BIAS. The service currently faces limitations on data usage, speeds, higher prices and
availability. Fixed wireless connections are not ubiquitous and only account for less than one percent of all
residential fixed Internet connections. See Industry Analysis and Technology Division, Wireline Competition
Bureau, Internet Access Services: Status as of December 31, 2013, at 24, Table 6 (Oct. 2014), http://transition.
fcc.gov/Daily Releases/Daily Business/2014/db1016/DOC-329973A1.pdf; c.f. 2016 Broadband Progress Report at
12-13, para. 26 (noting that satellite and fixed wireless combined represent under three percent of residential fixed
wireless subscribers). In addition, it would appear that fixed wireless service is generally being rolled out only in
areas that are largely unserved by cable and fiber BIAS competitors and thus would not serve as an alternative to the
Applicants’ BIAS offerings. See generally Matt Larsen, Wireless Internet Service Providers Association (WISPA),
America’s Broadband Heroes: Fixed Wireless Broadband Providers (2011), http://www.wirelesscowboys.com/wp-
content/uploads/2011/10/americas-broadband-heroes-fixed-wireless-2011.pdf; see also Verizon, LTE Internet
(Installed) FAQs, http://www.verizonwireless.com/support/Ite-internet-installed-fags/ (last visited Feb. 5, 2016)
(explaining that LTE Internet (Installed) is “a great solution for customers with 4G LTE coverage at home who don't
have other high-speed Internet options”).

1552016 Broadband Progress Report, FCC 16-6, paras. 17, 35-42.

156 See U.S. Government Accountability Office, Broadband Internet: FCC Should Track the Application of Fixed
Internet Usage-Based Pricing and Help Improve Consumer Education at 17-18 (Nov. 2014), http://gao.gov/assets/
670/667164.pdf (explaining that consumers subject to data caps change behavior to limit data usage).

157 See CHR2-D0J-00000022862 at 8, [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.]; CHR-D0J-0000369592 at 7, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; CHR-D0OJ-0000808382 at 27, [BEGIN HIGHLY
CONF. INFO.]

[END HIGHLY CONF. INFO.]; TWC-DOJ-
00479311 at 20, 32, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; TWC-D0J-03925493 at 23-25, [BEGIN HIGHLY
CONF. INFO.]

[END HIGHLY CONF. INFO].
158 See 2016 Broadband Progress Report, FCC 16-6, paras. 58 & n.192, 111.

159 See id. at para. 24.
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provider to a mobile provider with the same level of service (i.e., 1080p+ resolution).’®® For example, it
would cost an average Netflix subscriber using the Applicants’ cable BIAS many hundreds of dollars
each month to view that same Netflix programming over a wireless provider.16!

57. The Applicants’ Competitive Behavior. Evidence in the record confirms that fiber, FTTP,
and FTTN are reasonable substitutes for cable BIAS, while other technologies are not. The evidence
shows that the Applicants alter their pricing and product offerings materially in response to FTTP and
FTTN offerings from companies like Google (Google Fiber), Verizon (FiOS), and AT&T (U-Verse) but
not in response to other technologies. As described in the attached Economic Appendix, the Applicants’
predicted pricing behavior is most affected when the companies are in competition with providers that are
able to match or exceed the download speeds of the Applicants’ BIAS product offerings.?®2 The
Applicants’ predicted pricing decreases the most when faced with competition from Verizon FiOS and
from U-Verse, while legacy DSL competition has a minimal effect on the Applicants’ predicted pricing.16?

58. The economic analysis is borne out by the Applicants’ documents'®* and past examples of
their behavior.®® In addition, analysis by the Commission’s economists indicates that while the

160 Although T-Mobile has recently introduced Binge On featuring video streaming that does not count against a
subscriber’s data allowance, T-Mobile’s program offers video streaming at 480p+ resolution. See T-Mobile,
Introducing Binge On, http://www.t-mobile.com/offer/binge-on-streaming-video.html (last visited Mar. 10, 2016).

161 Netflix provided the average monthly amount of data its subscribers used on the Applicants’ cable BIAS for the
first eight months of 2014. See NFX-FCC-00000067, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

162 See Appendix C, Section 11.A.3., paras. 11-19, Tables 4-5; see also Parks Associates, Parks Associates Research
Shows Faster Broadband Speeds Drive More Switching than do Lower Fees (Nov. 30, 2015),
http://www.parksassociates.com/blog/article/pr-11302015-needforspeed (indicating that the most common reason
for broadband consumers to switch is to “get a faster broadband speed”). FTTP competitors are the only entities that
can offer faster speeds than those offered by the Applicants.

163 See Appendix C, Section 11.A.3., paras. 11-19, Tables 4-5.
164 See, e.g., CHR2-D0J-00000022862 at 13, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.]; TWC-D0J-01031389 at 3, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

165 See City of Wilson, North Carolina Petition for Preemption of North Carolina General Statute Sections 160A-
340 et seq. et al., Memorandum Opinion and Order, 30 FCC Rcd 2408, 2434, paras. 52-54 (2015) (Municipal
Broadband Preemption Order) (finding Time Warner Cable’s rates lower in Wilson than in other areas of North
Carolina and that Time Warner Cable improved its BIAS speed offerings after Wilson entered the market).
Similarly, Time Warner Cable prioritized Austin, Texas as a TWC Maxx market in response to Google’s planned
deployment of 1 Ghps service. See Press Release, Time Warner Cable, Time Warner Cable Bringing Incredibly
(continued....)
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Applicants’ voluntary churn is generally very low, it is higher in areas where the companies face
competition from FTTP and FTTN, which further suggests that consumers see fiber BIAS options, but not
other technologies, as close substitutes.6®

59. Relevant speed. Although we find that legacy DSL provides speeds that are too slow to
be an effective substitute for cable and fiber BIAS, for the purposes of this proceeding we otherwise do
not find it necessary to determine a minimum downstream speed to define the relevant product market for
wired BIAS. The Applicants contend that “the online video marketplace is not defined by any particular
speed of broadband service” and that consumers may consider different speeds as substitutes “depending
on their use and value preferences.”*®” On the other hand, several commenters contend that the
Commission should focus on BIAS subscribers receiving download speeds of 25 Mbps or faster.1%® We
observe that currently there is no single speed that perfectly captures the wired BIAS market. We agree
with commenters who argue that the BIAS marketplace is rapidly evolving as consumers increasingly use
multiple devices at the same time and bandwidth intensive applications.!¢®

60. Significantly, regardless of what speed we select for evaluation, the Applicants’ local
market shares for BIAS will not change as a result of the transaction. Because the Applicants largely do
not compete against each other to serve households at the local level,'” the transaction does not affect
their market shares for local BIAS service. We observe that the state of local competition for fixed BIAS
is already poor for most customers at all but the slowest download speeds,'’* and the transaction will not
alter that competitive landscape.”> Consequently, the speed tier is immaterial for purposes of our

(Continued from previous page)
Fast Internet Plans Across its Entire Austin Service Area (Feb. 20, 2014), http://www.timewarnercable.com/
en/about-us/press/twc-bringing-incredibly-fast-internet-to-austin.html.

166 See Appendix C, Section 11.C.1.c, Tables 20-22.
167 Application at 44.

168 See WGAW Petition at 19; Free Press Petition at 15 (“[t]he 25 Mbps downstream/3 Mbps upstream threshold is
instructive, because it helps indicate broadband providers’ level of control over conduits robust enough to transmit
and receive high-quality content™); Public Knowledge Reply at 3. In the 2015 and 2016 Broadband Progress
Reports, the Commission determined that the speed benchmark to measure advanced telecommunications capability
should be 25 Mbps downstream/3 Mbps upstream. 2016 Broadband Progress Report, FCC 16-6, para. 51; 2015
Broadband Progress Report, 30 FCC Rcd at 1393, para. 26.

169 See DISH Petition at 46.

170 Application at 5. See also id. at 42-43; Letter from John L Flynn, Counsel for Charter, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 1-2 (filed July 6, 2015) (stating that at least two of the Applicants
provide service in only 0.046 percent of the same census blocks served by the companies, which corresponds to a
mere 0.1 percent overlap of residential broadband customers). Dr. Fiona Scott Morton concludes that “there can be
no change in the post-merger firm’s incentives to unilaterally increase prices to subscribers” because of the de
minimis geographic overlap among the Applicants. Application at 42 (quoting Scott Morton Decl. at para. 5).

1 Our data show that only 38 percent of Americans have more than one choice of providers for fixed advanced
telecommunications capability (i.e., service of at least 25 Mbps downstream/3 Mbps upstream); 13 percent of
Americans living in rural areas having more than one choice of such providers and 44 percent of Americans living in
urban areas have more than one alternative at those speeds. 2016 Broadband Progress Report, FCC 16-6, para. 6 &
Table 6. Conversely, at speeds under 10 Mbps downstream, 14% of American households have access to three or
more ISPs providing such speed, 69% have access to two such providers, 12% have access to only one such
provider, while 5% have access to no such providers. See Media Bureau Makes Available Broadband Subscriber
Data Relevant To Review Of Proposed Charter-Time Warner Cable-Advance/Newhouse Transactions, Public
Notice, 30 FCC Rcd 12753, Exh. 3b. (2015) (477 Data PN).

172 Based on broadband reporting data from FCC Form 477 as of December 2014, in the post-transaction New
Charter footprint there will be limited choices for wired ISPs for households at broadband speed tiers of 10 Mbps
(continued....)

28



Federal Communications Commission FCC 16-59

competitive review of the local BIAS market, so we will refrain from selecting a particular speed tier for
our analysis.'™

61. Geographic Market. For purposes of evaluating the Applicants’ potential use of
anticompetitive residential BIAS terms, we find it appropriate to examine the relevant geographic
market.r”* As the Commission has held previously with regard to wired services, and as we discuss below
with regard to MVPD services, we find that the geographic market is the particular customer’s location,
because it would be prohibitively expensive for a customer to move in order to avoid a “small but
significant and nontransitory increase in the price.”*” For reasons of administrative convenience, the
Commission traditionally has aggregated customers facing similar competitive choices’® and we do so
again here. Because we agree with the Applicants that competition for BIAS end users takes place at a
local level,'” we find that the relevant geographic market for the purposes of analyzing residential retail
BIAS practices is local.

62. Market Participants. For the reasons just discussed, to evaluate the potential
anticompetitive use of retail terms for residential BIAS, we find that BIAS providers offering wireline
cable and fiber BIAS are the relevant market participants. These include telephone company BIAS
providers such as AT&T, CenturyLink, Frontier Communications, and Verizon. Other relevant market
participants include commercial fiber overbuilders (including, but not limited to, Google), municipal and
other public fiber overbuilders such as the City of Wilson, North Carolina and the Electric Power Board

(Continued from previous page)
downstream and 25 Mbps downstream. See 477 Data PN, 30 FCC Rcd 12749, 12752, Exh. 3a. Only 11% of homes
in the New Charter footprint will have access to three or more wired 1SPs providing 10 Mbps downstream, while
65% of homes will have access to two wired ISPs providing that speed, and 24% will have access to just one such
provider. Id. At 25 Mbps, only 3% of homes in the New Charter footprint will have access to three or more wired
ISPs that provide such speed, 30% of homes will have access to two such providers, while 66% of homes will have
access to just one wired ISP providing 25 Mbps downstream speeds. Id.

173 Moreover, when looking at the number of cable and fiber BIAS subscribers nationwide, there is not a substantial
difference in New Charter’s share based on the speed of the offering. See infra para. 110 & note 358.

174 The Applicants submit this is the only relevant market. See Application at 44 (stating that “competition for end-
users—which determines whether those users can switch in the face of anticompetitive practices—takes place at a
local level”); see also Opposition at 32 (arguing that the consumer BIAS market is “local because each consumer
selects from options available at his or her location”). The local residential retail BIAS market stands in contrast to
the national market for interconnection services. As we discuss below there is a national market for the
interconnection services purchased by businesses in order to gain access to their customers. See infra paras. 106-
107. The business models of OVDs typically depend on the ability to reach customers on a nationwide basis. 1d.
As we note above, when an OVD is contracting for transit, CDN services, or direct interconnection with a BIAS
provider, it does so on a national basis in order to reach as many customers as possible. Id.

175 See, e.g., Applications filed by Qwest Communications International Inc. and CenturyTel, Inc. d/b/a CenturyLink
for Consent to Transfer Control, Memorandum Opinion and Order, 26 FCC Rcd 4194, 4202-03, para. 16 (2011);
SBC Communications, Inc. and AT&T Corp. Applications for Approval of Transfer of Control, Memorandum
Opinion and Order, 20 FCC Rcd 18290, 18307, para. 28 (2005) (citing then current version of the DOJ/FTC
Horizontal Merger Guidelines). Cf. Comcast-NBCU Order, 26 FCC Rcd at 4256, para, 42 (discussing MVPD
service); EchoStar-DIRECTV HDO, 17 FCC Rcd at 20610, para. 119 (same).

176 Qur finding that the relevant geographic market for the sale of residential BIAS is consistent with the principles
discussed in the 2010 DOJ/FTC Horizontal Merger Guidelines § 4.2.2 at 14-15 (discussing when it is appropriate to
define geographic markets based on customer locations).

17 See Application at 44.
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of Chattanooga, Tennessee,'”® cable company BIAS providers such as Comcast, Cox Communications,
and Cablevision, and cable company overbuilders such as RCN and WOW! (Wide Open West).

63. Entry Barriers. We find that it is unlikely that other competitors will emerge in a timely
manner. The Commission’s annual Broadband Progress Reports have repeatedly found that there are
“numerous barriers to infrastructure investment” to provide wired cable or fiber BIAS, particularly, “the
high cost of deploying and operating a broadband network.”*”® We agree with the Applicants that the
entrance of traditional telecommunications companies, smaller local overbuilders, and non-traditional
providers such as Google have helped to increase competition in the BIAS market.'®® But the presence of
such competition is limited geographically and the Applicants have not sufficiently demonstrated that
there will be timely, likely, or sufficient broadband entry in New Charter’s footprint in the near future.
For instance, Google has demonstrated a strategy of entering a small number of select communities, and
deployment time is measured in years rather than months.'® CenturyLink has begun to deploy 1 Gbps
residential broadband service and has announced plans to roll out additional 1 Gbps service, but only in
limited areas.'®? Verizon has reported that about 70 percent of the premises in its landline territory would
have access to all-fiber facilities,*® but has also publicly stated that it generally has no plans to expand the
footprint of its all-fiber broadband service.*®* Moreover, Verizon DSL customers outside the FiOS

178 See generally City of Wilson, North Carolina Petition for Preemption of North Carolina General Statute Sections
160A-340, et. seq., the Electric Power Board of Chattanooga, Tennessee Petition for Preemption of a Portion of
Tennessee Code Annotated Section 7-52-601, Memorandum Opinion and Order, 30 FCC Rcd 2408 (2015).

1792016 Broadband Progress Report, FCC 16-6, para. 125; 2015 Broadband Progress Report, 30 FCC Rcd at 1455,
para. 141; Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Report, 27 FCC Rcd
10342, 10403-10, paras. 139-54 (2012) (2012 Broadband Progress Report); Inquiry Concerning the Deployment of
Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and Possible
Steps to Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended
by the Broadband Data Improvement Act, Report and Order on Reconsideration, 26 FCC Rcd 8008, 8040, para. 65
(2011) (2011 Broadband Progress Report); see also Letter from Markham C. Erickson, Counsel for INCOMPAS, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, Attach. at 38-40, paras. 76-80 (filed Jan. 15, 2016)
(Evans Decl.).

180 See 2015 Broadband Progress Report, 30 FCC Rcd at 1383-85, paras. 15-16.

181 See Jeff Baumgartner, Google Fiber Ended 2014 with 29,867 TV Subs: Report, Multichannel News (Mar. 12,
2015), http://www multichannel.com/news/technology/google-fiber-ended-2014-29867-tv-subs-report/388806.

182 See CenturyLink, CenturyLink is Rolling Out Speeds Up to 1 Gig Across the Country, Feb. 10, 2016,
https://www.centurylink.com/

fiber/plans-and-pricing/; see also Technology Transitions et al., Report and Order, Order on Reconsideration, and
Further Notice of Proposed Rulemaking, 30 FCC Rcd 9372, 9374, para. 2 (2015) (Technology Transitions Order).

183 Technology Transitions Order, 30 FCC Rcd at 9373-74, para. 2 (citing Comments of Verizon, GN Docket No.
13-5, RM-11358, WC Docket No. 05-25, RM-10593, at 9 (filed Feb. 5, 2015)).

184 Karl Bode, Verizon: 30% or More of Our Users Will Never Get FiOS, DSLReports (May 7, 2014),
http://dslreports.com/news/128862 (quoting Verizon CFO Fran Shammo that 30% of the legacy Verizon footprint
will not be covered by FiOS). We note that on April 12, 2016, the City of Boston announced a partnership with
Verizon whereby Verizon will invest $300 million over six years in deploying FiOS to the city. See News Release,
Verizon, Mayor Walsh announces partnership with Verizon to transform city’s technology infrastructure (April 12,
2016), http://www.verizon.com/about/news/mayor-walsh-announces-partnership-verizon-transform-citys-
technology-infrastructure. However, there is no evidence that this project is an indicator of additional FiOS
deployment. See Jon Brodkin, Verizon is Actually Expanding FiOS Again, With New Fiber in Boston, arstechnica
(April 12, 2016), http://arstechnica.com/business/2016/04/verizon-is-actually-expanding-fios-again-with-new-fiber-
in-boston (noting that Verizon did not commit to further FiOS expansion).
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footprint appear unlikely to receive upgraded DSL service.'® We note that while AT&T is expected to
deploy FTTP service to 12.5 million customer locations by 2019, this buildout was compelled by the
Commission as part of the regulatory approval of AT&T’s merger with DIRECTV, and thus we cannot
expect that any further build-out will occur. With respect to other BIAS providers, these providers’
deployments are limited and they face significant barriers in expanding deployment. For instance, the
record indicates that a significant impediment to new BIAS provider entrants is the high cost of obtaining
linear video programming, which most subscribers prefer to bundle with BIAS.87

64. Switching. New Charter’s ability to adopt terms on residential BIAS that could harm
OVDs or other edge providers is enhanced by the low risk of subscribers switching to other providers if it
did so. The Applicants claim that because New Charter does not plan to impose early termination fees or
“long-term lock-in provisions seen elsewhere in the industry,” it would be “easy” for New Charter BIAS
customers to switch providers if they are dissatisfied with the company’s treatment of edge content.88

185 See Fran Shammo, Executive Vice-President and Chief Financial Officer, Verizon Communications Inc.,
Comments at UBS Global Media and Communications Conference (Dec. 9, 2014), http://www.verizon.com/about/
investors/ubs-42nd-annual-global-media-and-communications-conference (“Outside of FiOS where I only have
copper to compete against cable, | am not going to win that battle: We can't compete on speed and we made a
strategic decision not to invest in that copper plant so now it's trying to maintain that and keep customers as long as
we can.”); see also Verizon Response to Oct. 9, 2015, Information and Data Request, transmitted by letter from
Meredith Singer, Counsel for Verizon, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed Nov. 6,
2015) (Verizon Response to Information Request) (in IDR response to Request 1(b), reporting that Verizon [BEGIN
HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
186 See AT&T-DIRECTV Order, 30 FCC Rcd at 9278, para. 394.

187 See, e.g., Evans Decl. at para. 78 (citing AT&T-DIRECTV Order, 30 FCC Rcd at 9155-9157, paras. 57-59) (“[T]o
be viable, broadband providers have to enter the MVPD business in addition to the ISP business because most
households want to purchase both video programming and Internet access together.”); see also Petition to Deny of
COMPTEL, MB Docket No. 15-149, at 8-10 (filed Oct. 13, 2015) (COMPTEL Petition) (“To be competitive in the
residential broadband marketplace, competitive wireless providers must offer broadband and linear video

services. . .. [COMPTEL members] offer linear video service at a loss, which necessarily impacts their ability to
expand and upgrade their broadband networks.”); NTCA—The Rural Broadband Association Reply at 3 (NTCA
Reply) (arguing New Charter would have the ability and incentive to withhold video content from competitors, thus
increasing consumer prices, reducing competition, and limiting the ability of rural providers to invest in the quality
and reach of their broadband networks); see also Brian Fung, Here’s the Single Biggest Thing Holding Google Fiber
Back, Washington Post (Oct. 6, 2014), http://wpo.st/es7G1/ (noting that Google’s Vice President of Access Service
described video as “the single biggest impediment” to Google Fiber’s deployment).

188 Application at 47-48; see also Scott Morton Decl. at para. 39. See also Scott Morton Reply Decl. at para. 120.
Dr. Scott Morton cites a survey by Global Strategy Group (GSG) that was funded by Comcast as part of its
advocacy in the now-abandoned Comcast/Time Warner Cable transaction, claiming that 70 percent of BIAS
subscribers who also subscribed to Netflix would switch ISPs if their Netflix service was degraded. See id. at para.
121. Dr. Scott Morton claims that the survey “implies approximately [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.] percent of total broadband subscribers would switch” if Netflix was foreclosed. Id. In
response to Commission inquiries during the Comcast/Time Warner Cable proceeding, GSG admitted that a
confidence interval could not be calculated for the statistics reported by the survey because the sampling method
employed was non-random and non-probability based. See Letter from Michael D. Hurwitz, Counsel for Comcast,
to Marlene H. Dortch, Secretary, FCC, MB Docket No. 14-57, Attach. (Memo from Global Strategy Group to
Willkie Farr & Gallagher LLP) at 6 (filed Mar. 23, 2015) (stating that because “the survey was conducted using an
on-line opt-in panel rather than a random sampling methodology,” a “standard margin of error cannot be calculated
for the estimated frequencies reported in the survey, as margin of error calculation depend upon the assumption of
random sampling”). Thus, the results of the survey are meaningless as a statistical matter and provide no reasonable
basis for inferring the behavior of BIAS customers in the situations about which the survey inquires.
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65. Dr. Scott Morton claims that “Charter experiences substantial churn among its broadband
subscribers.”*® However, based on the record, we find that BIAS subscribers infrequently switch
providers. The churn figures cited by Dr. Scott Morton include customers who disconnected their Charter
BIAS offering because they moved, as well as customers that left Charter because of their failure to
pay.’®® These departures are not relevant for the purposes of determining the likelihood of subscribers
leaving New Charter, because these customers were forced to end their Charter service rather than
affirmatively choosing another provider. When these disconnections are eliminated from Charter’s churn
data, the company’s monthly churn rate is nearly non-existent.?

66. Switching BIAS providers can be a difficult consumer experience and high switching
costs are likely a factor in consumers choosing to retain their current broadband provider. The
Commission recently recognized that,

The broadband provider’s position as gatekeeper is strengthened by the high switching
costs consumers face when seeking a new service. Among the costs that consumers may
experience are: high upfront device installation fees; long-term contracts and early
termination fees; the activation fee when changing service providers; and compatibility
costs of owned equipment not working with the new service.'%

67. A lack of alternatives at the local level also likely leads to low churn among BIAS
subscribers. The Applicants’ combined footprint is illustrative. Sixty-six percent of New Charter
customers seeking BIAS with at least a 25 Mbps download speed will have no alternative option at that
speed.’®® Even at a slower speed, the competitive landscape is sparse—twenty-four percent of New
Charter customers will lack any alternative for BIAS with at least a 10 Mbps download speed.** Only
eleven percent of New Charter customers would have more than one alternative offering 10 Mbps or
faster service. Between this lack of alternatives and high switching costs, New Charter is unlikely to lose
many BIAS subscribers if the company were to adopt retail terms on residential BIAS that consumers
find incompatible with use of an OVD.

189 Scott Morton Decl. at para. 55. Dr. Scott Morton cites an approximate monthly churn rate of [BEGIN HIGHLY
CONF. INFO.] [END HIGHLY CONF. INFO.] percent. Our examination of Charter’s data showed a slightly
lower monthly churn rate, [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent. See
Appendix C, Table 17.

190 See Scott Morton Decl. at para. 55. The Park Associates research showed that 9 percent of U.S. BIAS
households switched over the last year, significantly lower than Charter’s reported annual churn rate of [BEGIN
HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent. Compare Parks Associates, Parks
Associates Research Shows Faster Broadband Speeds Drive More Switching Than Do Lower Fees (Nov. 30, 2015),
http://www.parksassociates.com/blog/article/pr-11302015-needforspeed, with Scott Morton Decl. at para. 55.

191 See Appendix C, paras. 81-82, Figures 11-13. The data shows a voluntary churn rate of [BEGIN HIGHLY
CONF. INFO.] [END HIGHLY CONF. INFO.] percent. See Appendix C, para. 82, Figure 11. Time Warner
Cable’s numbers show a similar decrease. The company reported [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.] percent monthly churn, but only [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.] percent of that was actually voluntary. See id. & Figure 12. DISH’s economist Dr.
William Zarakas calculated similar voluntary churn figures. See Letter from Stephanie A. Roy, Counsel for DISH
Network, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, Attach., at paras. 13-16 (filed Jan. 20,
2016) (Zarakas Decl.).

1922015 Open Internet Order, 30 FCC Rcd at 5631, para. 81; see also Tom Wheeler, Chairman, FCC, Prepared
Remarks of FCC Chairman Tom Wheeler, “The Facts and Future of Broadband Competition,” 1776 Headquarters,
Washington, D.C. (Sept. 4, 2014), at 4, https://apps fcc.gov/edocs public/attachmatch/DOC-329161A1.pdf.

193 See 477 Data PN, 30 FCC Rcd 12748, 12752, Exh. 3a; Appendix C, para. 7, Table 1.
194 See 477 Data PN, 30 FCC Rcd at 12752, Exh. 3a; Appendix C, para. 7, Table 1.
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2. Unilateral Effects

68. Below we analyze New Charter’s changed incentives to engage in unilateral actions that
would have anticompetitive effects on the provision of video programming.'* A merger can diminish
competition in a market by eliminating competition between the merging parties, even if the merger does
not change the way other companies in the market interact or coordinate.*®® Adverse competitive effects
arising in this manner are referred to as “unilateral effects.”?®” As Public Knowledge points out, New
Charter’s changed incentives result, in part, from ownership of a greater share of the cable industry that
may enable New Charter to capture a greater share of the benefits that accrue to the industry when New
Charter takes actions that reduce the competitive viability of video competitors, such as OVDs.'® Thus,
we analyze the concern that New Charter would internalize more of the external benefits in the event New
Charter acts to harm OVDs, a rival of the entire industry. Based on our review of the record, it does not
appear that New Charter intends to take any immediate unilateral actions with respect to retail residential
BIAS terms to discriminate against video competitors such as OVDs in an effort to detrimentally affect
their ability to compete with the video products of cable providers.!*® However, to address New Charter’s
increased incentive to protect its video profits and to discriminate against OVDs, we conclude that
targeted conditions are necessary.?

69. Positions of the Parties. The Applicants claim that New Charter would not have the
incentive to harm video competition through any consumer-facing retail residential BIAS practices.?® As
an initial matter, the Applicants state that BIAS competition at the local and national levels?®? from
telephone companies, among others, would sufficiently constrain New Charter’s incentive to foreclose
video competition.2® Furthermore, as discussed above, the Applicants claim that New Charter would not

195 QOur discussion of potential coordinated effects resulting from the transaction can be found infra in Section V.G.2.
19 2010 DOJ/FTC Horizontal Merger Guidelines § 2.2.

197 Id

198 See Public Knowledge et al. Petition at 6 (stating that the incentive to use broadband gatekeeper power to protect
video profits is common to all cable companies but that “this merger would likely increase not only Charter’s
expected returns from anticompetitive activities, but its increased scale would give it more ability to discriminate
against online video while increasing the potential public interest harm™).

199 Charter appears to be rolling out friendly practices for certain arguably complementary OVDs that are not
considered replacement services for an MVVPD subscription in order to improve its BIAS product. For example,
[BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. Scott Morton Reply Decl. at para. 47. As Dr.
Scott Morton states, “OVDs benefit New Charter in at least two ways. First, OVDs increase the demand for New
Charter’s broadband services. Second, OVDs provide differentiated video services that subscribers can use in
tandem with New Charter’s video services to create a more complete video offering.” Scott Morton Reply Decl. at
para. 77.

200 See infra Sections V.B.2.a, V.B.2.b, and VI.N.4.
201 Application at 5, 43.

202 The Applicants state that New Charter would serve only 23 percent of the national BIAS market for speeds of at
least 25 Mbps downstream/3 Mbps upstream—a market share that the Applicants claim is “far short” of the level
needed for the ability to foreclose video competition. Application at 46.

203 |d. at 44-45. But see Appendix C, para. 7 & Table 1 (finding that at the 25 Mbps downstream speed, “Charter is
the sole BIAS provider in 73 percent of its footprint; Time Warner Cable is the sole BIAS provider in 64 percent of
its footprint; and Bright House is the sole BIAS provider in 34 percent of its footprint. Post-transaction, New
Charter would be the sole provider in 66 percent of its footprint.”); Evans Decl. at 12-14 (predicting that the lack of
local BIAS competition would result in the transaction harming local competition).
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possess the economic incentive to foreclose competitors such as OVDs,?% since any OVD discrimination
would harm New Charter’s BIAS business.?® The Applicants state that New Charter’s future success
depends much more on its BIAS business than its video business,?%® which New Charter claims would
incentivize it to promote OVDs and other edge providers®” in order to increase BIAS demand and
subscribership.2%®

70. Despite the Applicants’ claims to the contrary, certain commenters contend that New

Charter would possess the increased incentive to unilaterally impose anticompetitive policies.?® For
example, DISH states “that New Charter’s control of one-third of the nation’s high-speed broadband
connections gives them substantial power to sabotage OVDs.”?® The Writers Guild of America, West,
Inc. (WGAW) claims that New Charter’s “control over high-speed Internet connections and the lack of
alternative providers would give New Charter the power to set prices for services and dictate access and
distribution terms for edge providers and online video services.”?! AT&T expresses concern that New
Charter would have a greater incentive to harm OVDs because, as a result of its increased size, it would

204 See supra Section V.A.

205 Qpposition at 16. Charter’s incentives to work with OVDs are borne out by its internal documents, which show
the reliance of Charter’s BIAS customers on streaming video. See, e.g., CHR2-D0J-00000246437 at 3, [BEGIN
HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

206 Application at 5-6; Opposition at 52. Charter notes that the Applicants’ BIAS subscribers already outnumber
their video subscribers by 2.6 million, a tilt toward BIAS that “is likely to continue into the future.” Scott Morton
Decl. at para. 40. Further, according to the Applicants, Charter’s average gross revenues for BIAS are [BEGIN
HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent higher than for its video services.
Opposition at 16. According to Charter, these incentives make economic foreclosure of OVDs irrational. Id.
Charter’s economist, Dr. Fiona Scott Morton, estimates that “New Charter would need to add or maintain more than
ten MVPD subscribers for every one OVD subscriber that left New Charter in response to the foreclosure.” 1d. at
16-17. Dr. Scott Morton claims that this ratio is unlikely to be obtained under any plausible set of circumstances.
Id. at 17.

207 Opposition at 19 (stating that, for example, New Charter would be able to facilitate OVDs’ access to a large
number of BIAS subscribers through integration into New Charter’s Spectrum Guide, which also allows OVDs to
economize by working with only one unified deployment partner). See also Charter Jan. 14, 2016, Ex Parte Letter
at 5-6 (stating that DISH ignored numerous documents in the record reflecting Charter's technical efforts to make
OVD content seamlessly available on its Spectrum Guide).

208 See Charter Jan. 14, 2016, Ex Parte Letter at 1.

209 WGAW Petition at 18 (claiming that Charter’s growth as a result of this transaction “increase both the incentive
and the ability of New Charter to use its increased size to harm OVDs.”); Public Knowledge Reply at 1 (“despite its
protests to the contrary, Charter would have ample incentive to take anticompetitive actions to benefit its MVPD
business while harming online video”).

210 DISH Petition at 26. Stop the Cap echoes that theme, stating “[w]ith many consumers having no practical choice
for an alternative broadband provider, allowing Charter to impose usage limits or forcing customers into even
higher-priced usage billing plans would deliver a major unfair advantage into the hands of the cable operator, always
concerned with protecting its cable television package from emerging online video competition.” Stop the Cap
Comments at 11.

2L WGAW Petition at 22; Letter from Markham C. Erickson, Counsel for INCOMPAS, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 4 (filed Jan. 15, 2016) (INCOMPAS Jan. 15, 2016, Ex Parte Letter)
(“New Charter’s increased market power over video programmers resulting from the merger would discourage entry
and expansion by smaller broadband providers that would otherwise compete against Charter or Time Warner Cable
for customers.”) (footnote omitted).
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receive a greater share of the benefits that accrue to the cable industry if New Charter harms a rival of the
entire industry.??

71. Discussion. The record indicates that edge providers such as OVDs represent a common
threat to both New Charter?®® and the entire cable industry.?* Post-transaction, New Charter will have a
larger footprint and pass more homes, and thus can capture more of the gains from any discriminatory
actions directed against the OVD threat.?*> In order to address New Charter’s increased incentive to
discriminate against OVDs in the future, targeted conditions are necessary to ameliorate anticompetitive
harms with respect to data caps and UBP. Moreover, we find that the benefits arising from the buildout
and low-income broadband conditions we adopt herein would outweigh any harms in the unlikely event
that Charter increases standalone BIAS pricing to blunt the competitiveness of OVDs.

72. As an initial matter, we note that because there is almost no overlap in the local
distribution footprints of Charter, Time Warner Cable, and Bright House, the proposed transaction does
not result in any direct reduction in local competition for video or BIAS.?* Consequently, the transaction
will not give New Charter a greater ability to impose anticompetitive practices due to a reduction in local
competition. Further, New Charter’s commitments and the record evidence indicate that New Charter is
attempting to mute its immediate incentives to engage in discriminatory behavior through its
commitments to preserve several consumer-friendly practices that pre-transaction Charter has utilized,
notwithstanding the competitive threat of OVDs.?" In fact, there is evidence in Charter’s internal

212 gee, e.g., AT&T Reply, Attach. at 7 (Schwartz Analysis) (“If a subset of cable companies coordinate to take
costly actions that exclude OVDs, the share of the gains that are internalized by the excluding group will vary with
their share of the relevant market and the size of the entry barriers.”).

213 According to internal Charter documents, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See CHR2-D0J-00000246437 at 4, [BEGIN HIGHLY CONF.
INFO ]

[END HIGHLY CONF. INFO.].

214 See WGAW Reply at 21 (“The incentive to harm online video exists both for cable companies generally, all of
which have experienced the maturation of the MVPD market, and for New Charter in particular.”).

215 See, e.g., Letter from Pantelis Michalopoulos and Stephanie Roy, Counsel for DISH, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 2 (filed Jan. 20, 2016) (DISH Jan. 20, 2016, Ex Parte Letter) (“New
Charter’s incentive to disable, rather than just hurt, its competitors will also grow with its enlarged ability to do
$0.”).

216 Application at 42-43; see also Scott Morton Decl. at para. 5 (“Charter, BHN and TWC have de minimis overlap
geographically, and therefore do not currently compete to provide MVPD, broadband or voice services to the same
subscribers. Because there is de minimis geographic overlap between the merging firms, there can be no change in
the post-merger firm’s incentives to unilaterally increase prices to subscribers.”); see also Letter from Tom
Giovanetti, President, Institute for Policy Innovation, to FCC, MB Docket No. 15-149, at 4-5 (filed Nov. 13, 2015)
(“Because of the cable industry’s historical business model, these companies do not compete with each other—their
business territories do not overlap to a significant degree. Thus, consumer choice will not be reduced by the merger,
and that should be the most significant factor in the Commission’s review process.”).

217 New America’s Open Technology Institute Comments at 1-2 (OTI Comments) (stating the Applicants
“preconditioned the transaction with a relatively robust foundation of commitments, including consumer-friendly
practices related to data caps and interconnection.”); see also Charter Jan. 14, 2016, Ex Parte Letter at 8 (“As the
Applicants have explained, UBB is inconsistent with New Charter's operating strategy to offer simple, uniform
pricing and [BEGIN HIGHLY CONF. INFO.]

(continued....)
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documents that indicate the company attempts to differentiate itself from its competition by not
employing such practices as UBP.?® However, despite New Charter’s commitments advanced in
connection with the transaction, concerns remain that the company’s combination of distribution assets
ultimately will increase New Charter’s incentives to take unilateral actions, such as the implementation of
data caps and UBP,?® which may harm rivals like OVDs that pose a competitive threat to the entire cable
industry.

73. In the two sections that follow, we discuss how the transaction will affect New Charter’s
incentives with respect to data caps/UBP and standalone BIAS pricing. Notwithstanding New Charter’s
apparent intent not to take such actions at present, we conclude that there is a greater probability in the
future that New Charter could data caps and UBP to harm video competition. We, however, find it
unlikely that the transaction will significantly change New Charter’s incentives or abilities to price
standalone BIAS in a manner that would harm video competition. However, we conclude that the
conditions we impose would both mitigate and sufficiently outweigh any potential harms.

a. Data Caps and Usage-Based Pricing

74. In this section, we consider whether the transaction would increase the likelihood that
New Charter would implement data caps or UBP across its territories in order to more effectively impede
competition from OVDs. We find that post-transaction, New Charter may be more likely to use data caps
or UBP to curb current and future OVD-consumption levels with the purpose of inhibiting or eliminating
OVD competition. In addition, we find the Applicants’ proposed commitment to refrain from the use of
data caps or UBP for three years is insufficient to address these potential harms and that seven years is a
more appropriate term.

75. Background. In recent years, some BIAS providers have attempted to shift away from
flat-rate, unlimited data plans, to UBP models.?® Frequently these usage-based plans involve some sort

(Continued from previous page)
[END HIGHLY CONF. INFO.]. Consequently, New Charter has no incentive to adopt UBB and has committed
not to do so for three years.”) (footnotes omitted).

218 See CHR2-D0J-00000620432 at 5-7, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.] See also CHR-FCC-0000102137 at 2, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

219 See infra Section V.B.2.a (discussing the use of potentially discriminatory retail BIAS terms by New Charter,
such as data caps and UBP). See also WGAW Petition at 25-27 (“Applicants’ voluntary, time-limited commitment
to abstain from implementing data caps or charging select edge providers for interconnection should not preclude a
thorough review of how effectively New Charter could use these mechanisms to harm online markets, nor does that
commitment allay WGAW’s concerns.”); DISH Reply at 17 (“It seems very likely, therefore, that New Charter
would impose UBP the minute after the expiration of any condition prohibiting it from doing so. In light of
Charter's proclivities towards UBP, the three-year term of its proposed commitment is woefully inadequate.”).

220 Comcast, Questions & Answers About Our Data Usage Plan Trials, http://customer.xfinity.com/help-and-
support/internet/data-usage-trials/ (last visited Dec. 16, 2015); AT&T, Facts About Your Data Plan,
http://www.att.com/esupport/internet/usage.jsp (last visited Dec. 16, 2015); Karl Bode, Time Warner Backs Off
Metered Billing, (Apr. 16, 2009), http://dslreports.com/news/101948.
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of capped allotment of monthly data usage (data cap), measured in gigabytes (GB).??* To give effect to
these data caps, BIAS providers could enforce the limitations with a combination of overage charges,
degraded performance, or discontinued service.??> Service providers have justified the practice as a way
of alleviating alleged network congestion by managing heavy Internet users and also as a method for
making additional investments in broadband infrastructure.??

76. The Applicants have varied experiences with UBP. Time Warner Cable began a trial
data cap program in several markets in 2008, setting a cap of 40 GB per month for users with 15 Mbps
downstream service.?* These customers were charged $1 for each GB exceeding the limit.?®> In response
to significant public backlash against the trial policy, Time Warner Cable abandoned data cap trials.??
Currently, Time Warner Cable does not have mandatory caps, but in 2012 Time Warner Cable launched a
“voluntary cap” program called Essentials Internet where Time Warner Cable offers two different plans
with discounts if subscribers use, depending on the plan, 5 GB or less or 30 GB or less per month.??” But
because the program is voluntary, all Time Warner Cable customers have access to an unlimited option.?2

77. Charter does not currently impose data caps. However for several years Charter’s
Internet Acceptable User Policy (AUP) contained an “Excessive Use of Bandwidth” provision detailing
usage limits for its three residential Internet Service tiers—Charter’s Lite/Express, Plus/Max, and Ultra
100 tiers—which had 100GB, 250GB, and 500GB usage limits, respectively.??® The record indicates that
Charter only enforced these limits during a trial between December 2010 and January 2012.2° During the
trial enforcement period, customers surpassing the usage limits received a notification that they had
exceeded their account’s limits.?? Charter converted users who repeatedly exceeded the cap to business

221 pyblic Knowledge, Data Caps, https://www.publicknowledge.org/issues/data-caps, (last visited Dec. 16, 2015).
222 1d.

223 Charter Response to Information Request at 160; Comcast Response to Information Request at 9; Associated
Press, Time Warner Cable Tries Metering Internet, (Jun. 2, 2008), http://www.nydailynews.com/1.293653.

224 See Associated Press, Time Warner Cable Tries Metering Internet (Jun. 2, 2008), http://www.nydailynews.com/
news/money/time-warner-cable-metering-internet-article-1.293653; Ryan Paul, 40 GB for $55 Per Month: Time
Warner Bandwidth Caps Arrive (Jun. 3, 2008), http://arstechnica.com/uncategorized/2008/06/40gb-for-55-per-
month-time-warner-bandwidth-caps-arrive/.

225 See Associated Press, Time Warner Cable Tries Metering Internet (Jun. 2, 2008), http://www.nydailynews.com/
news/money/time-warner-cable-metering-internet-article-1.293653; Ryan Paul, 40 GB for $55 Per Month: Time
Warner Bandwidth Caps Arrive, Ars Technica (Jun. 3, 2008), http://arstechnica.com/uncategorized/2008/06/40gb-
for-55-per-month-time-warner-bandwidth-caps-arrive/.

226 gee Karl Bode, Time Warner Backs Off Metered Billing (Apr. 16, 2009), http://www.dslreports.com/shownews/
Time-Warner-Backs-Off-Metered-Billing-101948 (quoting Time Warner Cable CEO Glen Britt as having stated, in
announcing the end of the trial program, “It is clear from the public response over the last two weeks that there is a
great deal of misunderstanding about our plans to roll out additional tests on consumption based billing. As a result
we will not proceed with implementation of additional tests until further consultation with our customers and other
interested parties.”).

227 Time Warner Cable Response to Information Request at 86. Comcast is trying a similar program. See Comcast,
What Is the New Flexible-Data Option, http://customer.comcast.com/help-and-support/internet/exp-fdo-data-plan
(last visited Dec. 16, 2015).

228 See Time Warner Cable Response to Information Request at 86-87.

229 Charter Response to Information Request at 159-64.
230 |d

21d. at 159.
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accounts or asked them to buy a higher residential service tier.?®? In some cases Charter terminated their
service.® Under its current AUP, Charter retains the ability to manage its network and to limit practices
that undermine security or harm services to its customers.?* This list of prohibited practices includes
excessive use of bandwidth that “places an unusually large burden on the network or goes above normal
usage,”?*® although Charter no longer publishes specific limits on consumption.?*¢ Bright House has never
implemented data caps or UBP.%"

78. Positions of the Parties. The Applicants have committed to refrain from implementing
data caps or UBP for three years.?® The Applicants’ maintain they have no current plans to implement
data caps or UBP, or for future trials regarding the same.?*® Charter in particular emphasizes its aversion
to data caps, stating that instead of enforcing usage limits it chooses to market the absence of data caps as
a competitive advantage.?*® Charter also argues there is a strong business case for not implementing caps.
Specifically, Charter explains that it terminated its enforcement of the usage limits trial in the AUP in
January 2012 because the benefits to customers of continuing the trial (minimizing bandwidth
consumption to preserve a positive Internet experience) would not exceed the program’s costs.?*! Charter
also states that caps create marketing challenges because they complicate consumer purchasing
decisions.?*? Furthermore, Charter argues that data caps increase churn among subscribers.?*® Finally,
Charter states that it plans to distinguish itself from its competitors based largely on the quality and speed
of its broadband offerings and that data caps undermine that marketing message.?

79. Several commenters submit that Charter’s three-year commitment to abstain from data
caps and UBP is insufficient. WGAW argues that the voluntary, time-limited commitment to abstain
from implementing data caps does not sufficiently address New Charter’s increased ability to foreclose
OVD competition.?> The Greenlining Institute argues that New Charter does not sufficiently commit to
abstaining from data caps, usage-based billing, or early termination fees, finding that the Application
contains no specific commitment regarding maintaining these practices and that New Charter’s allegedly
vague data caps promise does not guarantee the proposed transaction would not harm the public

232 Id.
233 Id.
234 1d. at 159-64.
235 Id.

236 Id

237 Advance/Newhouse Response to Information Request at 46.
238 Application at 18-19.

239 Time Warner Cable Response to Information Request at 86-87; Advance/Newhouse Response to Information
Request at 54.

240 Charter Response to Information Request at 164.

241 Charter Response to Information Request at 159-64.
2421d, at 164.

243 Id.

244 1d. at 159-64.

245 \WGAW Petition at 25. WGAW also notes that New Charter has not committed to waiving early termination fees
or modem lease fees so that customers could more readily switch ISPs in the event they became dissatisfied with the
implementation of data caps. WGAW Reply at 27-28. Charter notes that it has not had early termination fees since
2012 and has no plans to reintroduce residential contracts with termination fees. Charter Response to Information
Request at 155-56.
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interest.*® Free Press submits that even though the Applicants’ current and past practices make it
unlikely that they would institute caps within the next three years, the transaction’s effects would “boost
other ISPs’ ability to engage in the very practices the Applicants have temporarily sworn off,” effectively
making the Applicants’ commitments a moot point.2*’ Stop The Cap maintains that without including all
variations of UBP, Charter’s commitment is largely meaningless and therefore must be expanded to
prohibit all forms of usage-based pricing, including any “data plans” that supposedly allow customers to
voluntarily exceed their usage allowance, at a cost.>*® DISH argues that the Commission should accept
New Charter’s commitment not to impose data caps but extend the commitment to seven years, along
with requiring a stronger commitment to abide by the 2015 Open Internet Order in its entirety.?*® Public
Knowledge argues that if the purpose of the condition is to protect consumers by ensuring a competitive
playing field for online video then only a ten-year duration would provide a sufficient window.?%°
Americans for Tax Reform contends that the three-year moratorium on data caps would be sufficient to
protect nascent OVD competition.?s? Similarly, Southlake Chamber of Commerce and others argue that
the commitment would be a major relief for all its customers residing in its community.25?

80. Discussion. We are unconvinced by Charter’s arguments that it has no incentive to harm
OVDs through the use of data caps or UBP.2% We rejected this argument in our discussion above and
find that New Charter’s incentive to retain MVPD subscribers is quite strong. Internal Charter documents
detailing Charter’s anxiety regarding OTT substitutes for MVPD services evidence Charter’s
incentives.? For example, Charter’s internal documents predict [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.].%® Charter’s internal documents appear to indicate that the company’s position on usage-based
billing is subject to change [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].5¢ For example, a 2012 PowerPoint

246 petition to Deny of The Greenlining Institute, MB Docket No. 15-149, at 13-14 (filed Oct. 13, 2015)
(Greenlining Institute Petition).

247 Free Press Petition at 55-56.
248 Stop The Cap Comments at 10.
249 DISH Petition at 69-70.

250 See Letter from John Bergmayer, Senior Staff Attorney for Public Knowledge, to Marlene H. Dortch, Secretary,
FCC, MB Docket No. 15-149, at 1 (Feb. 8, 2016) (Public Knowledge Feb. 8, 2016, Ex Parte Letter).

251 Digital Liberty and Americans for Tax Reform Comments at 2 (Americans for Tax Reform Comments).

252 |_etter from Mark Guilbert, President, Southlake Chamber of Commerce, to Marlene H. Dortch, Secretary, FCC,
MB Docket No. 15-149, at 1 (filed Aug. 3, 2015); see, e.g., Letter from Chris Vierra, Mayor, City of Ceres to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 1 (filed Dec. 1, 2015); Letter from Dana McGrew,
Superintendent, IOSCO Regional Educational Service Agency, to Marlene H. Dortch, Secretary, FCC, MB Docket
No. 15-149, at 1 (filed Nov. 19, 2015).

253 Application at 44, 48.
24 CHR-D0J-0000636589, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
2% Charter Response to Information Request, Exhibit 35-1 at 7.
256 CHR-D0J-0000636589 at 21, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
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presentation [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].%” While a 2010 executive level presentation [BEGIN
HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.].%8 However, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.].»* A 2014 document discusses [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].%° Again, the document notes that
[BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].%! Therefore, [BEGIN
HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].?%

81. OVD competition has been persistent for several years.?® These incentives have not
disappeared and, as indicated by recent documents including [BEGIN HIGHLY CONF. INFO.]

27 1d., [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF.
INFO.]. Charter contends that it ultimately decided against implementing data caps at that time. See Charter Jan.
14, 2016, Ex Parte Letter at 1.

2% CHR-D0J-0002265578 at slide 9, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

291d. at 10, 13, [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.].

260 CHR-D0J-0000757324 at CHR-DOJ-0000757330, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

261 CHR-D0J-0000757324 at 7, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

262 CHR-FCC-0000219309, [BEGIN HIGHLY CONF. INFO ]
[END HIGHLY CONF.
INFO.].

263 Indeed, aside from Charter’s stated business strategy, it appears that much of Charter’s reservations around data
caps had to do with [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. CHR-D0J-0000636589 at 21, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. CHR2-D0J-00000306584 [BEGIN
HIGHLY CONF. INFO ]
[END HIGHLY CONF. INFO.]; CHR2-
D0J-00000368088, [BEGIN HIGHLY CONF. INFO ]
[END HIGHLY CONF.
INFO.].
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[END HIGHLY CONF. INFO.],?* with [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].2%5 Overall, it seems that Charter is keeping
its options open regarding data caps, should such [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].2¢
We also note that despite Time Warner Cable’s relative lack of success in implementing usage-based
billing, its internal documents leave no doubt that it is also incentivized to use data caps to protect its
MVPD business.?7

82. The record evidence shows that Charter has been steadily making preparations to ease its
ability to impose UBP. For example, while Charter has produced documents [BEGIN HIGHLY CONF.
INFO.] [END HIGHLY CONF.
INFO.],® many of those same supporting documents [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].?%® These documents show, for
example, that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].#° One email message [BEGIN

264 CHR-D0J-0000927353, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

265 CHR2-D0J-00000368134 at 4, [BEGIN HIGHLY CONF. INFO ]
[END
HIGHLY CONF. INFO.].

266 CHR-DOJ-0000636589 at 21, [BEGIN HIGHLY CONF. INFO]
[END HIGHLY CONF. INFO.] We also note that in addition to New Charter’s incentives to harm OVD
competition, it also has considerable incentives to implement usage-based pricing simply as a method of generating
additional revenue. The record indicates that New Charter [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.]. See LBR-0031493 [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
267 See TWC-D0J-00679808 at 9, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; TWC-D0J-00704379 at 114, [BEGIN HIGHLY
CONF. INFO.]
[END HIGHLY CONF. INFO.].

268 Charter Response to Information Request, Exhibit 35-1 at 6 [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; CHR-D0J-0000636589, [BEGIN HIGHLY

CONF. INFO.] [END HIGHLY CONF. INFQ].
269 Charter Response to Information Request, Exhibit 35-3 at 15-17.
270 |d
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HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].2"

83. We further find that the proposed transaction may make New Charter more likely to
impose data caps or UBP to inhibit OVD competition and that New Charter’s use of those caps would be
more damaging to OVDs than any of the Applicants acting individually. We acknowledge that Charter’s
current management team has not implemented data caps or UBP and have rejected internal proposals for
implementing such policies. Post-transaction, however, the management team will be operating a
substantially different company with a far greater footprint and subject to significantly different
incentives. First, the merged entity will likely have lower programming costs, which will increase New
Charter’s margin for video and therefore, increase New Charter’s incentive to protect this larger profit
stream from online competitors with data caps.?’? Second, the transaction may increase New Charter’s
incentive to use data caps or UBP against OVDs because, as explained above, the rewards it would reap
from doing so may be larger than those currently available to Charter. That is to say that any cable
MVPD provider taking action to weaken an OVD provider through the use of data caps would need to
balance the cost of those actions against the potential benefits. Currently, to extent MVVPDs use data caps
and UBP to foreclose OVDs from the market, those benefits would be shared by Charter and all the other
MVPD providers. Post-transaction, however, a larger portion of those gains would accrue to New Charter
alone because it would also control the territories of Time Warner Cable and Bright House. We find that
this increased incentive may makes such activity more profitable and therefore more likely. Third, any
future use of data caps and UBP by New Charter will likely have a greater impact than may be anticipated
by its unilateral action. Comcast continues to expand its data caps and UBP across its footprint. Because
of Comcast’s actions, New Charter may be more confident that its actions, alongside Comcast’s actions,
will harm OVDs and blunt their competitiveness. Therefore, we find that New Charter may be more
likely and more able to use data caps or UBP to curb current and future OV D-consumption levels with the
purpose of inhibiting OVD competition.

84. While wired BIAS providers sometimes claim there are cost-based and efficiency
justifications for implementing usage-based billing policies,?” the Applicants fail to advance such a
justification or demonstrate any cost-based or efficiency enhancing rationale for the implementation of
data caps or UBP. We find that the record in this proceeding demonstrates that data caps and UBP can
harm online video consumption. Charter’s internal documents are consistent with findings across the
industry?’ that IP-delivered video has driven a rapid growth in residential data consumption.?”
According to Sandvine, streaming entertainment now accounts for over 70 percent of internet traffic over

211 CHR-D0J-0000925377, [BEGIN HIGHLY CONF. INFO]

[END HIGHLY CONF. INFQ].
272 See infra Section V1.B; see also DISH Jan. 20, 2016, Ex Parte Letter.
273 See 2015 Open Internet Order, 30 FCC Rcd at 5814, paras. 151-153.

274 Cisco, Cisco Visual Networking Index Predicts IP Traffic to Triple from 2014-2019; Growth Drivers Include
Increasing Mobile Access, Demand for Video Services, http://newsroom.cisco.com/press-release-content?article
1d=1644203 (last visited Dec. 16, 2015) (“IP video will account for 80 percent of all IP traffic by 2019 up from 67
percent in 2014.”)

275 Charter Response to Information Request, Exhibit 35-1 at 7; CHR-FCC-0000098190 at 7, [BEGIN HIGHLY
CONF. INFO.]

[END HIGHLY CONF. INFO.].
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wireline BIAS during peak evening hours.?® And data caps and UBP represent an acute threat to virtual
MVPDs that offer consumers a substitute for Charter’s MVPD service. For example, DISH reported that
households subscribing to its DISH World (now known as Sling International?’’) virtual MVPD watched
approximately [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] hours of online
video per day on the service, not including other OVD viewing time.?® Based on the Commission’s prior
estimates,?”® a household viewing that many hours of online video per day could easily exceed a 250 GB
data cap and pay, using a current Comcast UBP plan as an example,?° an extra $10 to $35 per month. For
DISH’s OTT customers, UBP would significantly increase the cost, in some cases more than doubling it,
of using the company’s OTT services, which are currently priced between $15 and $25 per month.?

85. We find that by their very nature, the data caps and UBP in use by wired BIAS providers
currently significantly and chiefly affect online video traffic.82 There are few, if any, other residential
data uses that would cause a consumer to hit the data caps currently employed by BIAS providers.?®
When implemented, subscribers who rely on their BIAS as the primary means for consuming online
video often must curtail their video usage or pay more than those subscribers that rely primarily on
traditional MVPD service to consume video. We note that Comcast’s subscribers to MVPD service are
not subject to any usage-based limitations on that service. Neither were Charter and Time Warner Cable
video customers during those companies’ past usage-based BIAS pricing trials. Through the practice of
metering consumption of rival online video offerings while provisioning MVPD service without such
metering, cable companies can discriminate in favor of their own video services and protect them from
competition.

276 Sandvine, Over 70% of North American Traffic Is Now Streaming Video and Audio, (Dec. 7, 2015),
https://www.sandvine.com/pr/2015/12/7/sandvine-over-70-of-north-american-traffic-is-now-streaming-video-and-
audio.html; see also Sixteenth Video Competition Report, 30 FCC Rcd at 3373, para. 260.

277 Sling TV, Sling TV Introduces Sling International; Launches Nearly 200 Channels in18 Languages,
http://news.sling.com/press-release/company/sling-tv-introduces-sling-international-launches-nearly-200-channels-
18 (last visited Mar. 11, 2016).

278 petition to Deny of DISH Network, MB Docket No. 14-57, at 15 (filed Aug. 25, 2014) (DISH Petition to Deny in
Comcast/TWC).

279 Sixteenth Video Competition Report, 30 FCC Rcd at 3375, para. 264; Open Internet Advisory Committee,
Economic Impacts of Open Internet Frameworks Working Group, Federal Communications Commission, Policy
Issues in Data Caps and Usage-Based Pricing, at 10 (Aug. 20, 2013).

280 See Mike Dano, Sling TV CEO comes out against Comcast's data caps, FierceCable (Dec. 7, 2015),
http://www.fiercecable.com/node/88856/ (reporting that in some areas Comcast imposes a 300 GB usage limit and
charges $10 for each additional 50 GB, but permitting unlimited usage for an additional flat fee between $30 - $35).

281 See Sling International, Homepage (last visited Mar. 9, 2016), http://www.sling.com/International. See also
DISH Reply at 3 (“A Sling TV subscriber, for example, who now pays $20.00 per month for her Sling TV service,
but a hefty $40.00 or $65.00 to one of the Applicants for broadband, may be confronted with a prohibitively
expensive proposition if she has to fork over another $20 to New Charter.”).

282 For example, when Comcast initially implemented its 250 GB usage allowance in 2008, it claimed that less than
1% of users would be affected. John Mahoney, Comcast's 250GB Data Caps Now Official, Starting in October,
Gizmodo (Oct. 8, 2008), http://gizmodo.com/5043253/ (quoting Comcast’s FAQ “The vast majority - more than
99% - of Comecast customers will not be impacted by a 250 GB monthly bandwidth or data usage threshold.”).

More recently, Comcast says 8% of users exceed the 300 GB usage allowance. See Tali Arbel, How Comcast Wants
to Meter the Internet, AP (Oct. 27, 2015), http://apne.ws/1PPjQcK.

283 Cf, AT&T, Broadband Usage FAQs, http://www.att.com/esupport/article html#!/dsl-high-speed/KM1010099
(reporting that AT&T’s BIAS offerings include 150 GB for High Speed DSL, 250 GB for U-Verse High Speed
Internet, 500 GB for U-Verse High Speed Internet 100 and 300, and 1 terabyte for U-Verse High Speed Internet
1Gbps) (last visited Mar. 10, 2016); see supra note 282 (discussing Comcast data caps).
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386. Given this conclusion, and the weight of the evidence in this record, we view the
Applicants’ commitment to a three-year moratorium on data caps as insufficient to prevent potential harm
to OVDs in general and virtual MVPDs in particular. As noted above, the Applicants have failed to prove
that BIAS entry or expansion will likely occur in a timely or sufficient manner to counteract the
transaction’s competitive effects. Because entry and expansion Will not diminish New Charter’s BIAS
shares in the foreseeable future, subscribers will continue to have no (or limited) alternative cable or fiber
BIAS options when faced with data caps and UBP designed to deter online video consumption. At least
one internal Charter document discussing the commitment suggests that New Charter could [BEGIN
HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.].% We agree with the commenters that express concerns with the length of the
commitment.?®® We recognize, however, that our ability to predict New Charter’s future market power
based on the current record diminishes the farther into the future we look. Therefore we adopt, as a
condition to granting the Application, a requirement that New Charter shall not implement data caps for a
period of seven years. We find that this period of time will allow the edge provider market room to
become more mature and better positioned to withstand attempts by New Charter to impose data caps and
UBP at levels indeed to blunt their competitiveness. Seven years may also provide the high-speed BIAS
provider market sufficient time to develop further with additional investments in fiber from established
wireline BIAS providers, Wireless 5G technology,®” use of smartgrid fiber for broadband, additional
overbuilding, and other potential competitors to traditional wired BIAS providers. It is our expectation
that these developments will foster competition in the market to make the anticompetitive use of data caps
less tenable in the future.

b. Standalone BIAS Pricing

87. In this section, we assess whether the proposed transaction would enhance New Charter’s
incentive to harm video competition through its pricing of standalone BIAS and bundled services. Based
on our review of the record, we find that Charter?®® currently does not price its standalone BIAS so as to
disincent consumers from switching to OVDs. We further find that while the transaction may increase
New Charter’s incentives to use higher standalone broadband pricing to harm OVDs, the documentary

284 CHR2-D0J-00000077093, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

25 \WGAW Reply at 25, 27-28; Free Press Reply at 15-16; Greenlining Institute Petition at 13-14; see DISH Jan. 20,
2016, Ex Parte Letter at 3 [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

286 For example, competitive I1SPs such as Google Fiber are investing in new broadband plant within New Charter
territory such as Kansas City, Missouri, Salt Lake City, Utah, and Charlotte, North Carolina.

287 While there are some estimates that early 5G technology will launch in 2020, some feel that even this timetable
(which is well beyond the three years proposed by the Applicants) is very optimistic. See William Pelegrin, Sprint
Doesn’t Believe 5G Will Hit The United States By 2020 (Oct. 19, 2015), http://www.digitaltrends.com/mobile/
sprint-doesnt-believe-5g-will-hit-the-united-states-by-2020/.

288 We are focusing our review in this section on Charter’s standalone BIAS pricing practices, since New Charter
will be adopting Charter’s current BIAS pricing plans. See Application at 19 (claiming that within twelve months of
closing, “New Charter will market services consistent with Charter’s current packaging and pricing strategies™).
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evidence does not support the conclusion that New Charter would likely undertake such a strategy. To
the extent the transaction poses a harm with respect to New Charter’s BIAS pricing, we conclude that
such a harm would be outweighed by the benefits of the conditions that we impose in this Order.

88. Positions of the Parties. Several parties urge the Commission to condition approval of
the transaction on New Charter’s offering of a standalone BIAS option for consumers.?® These parties
express concern that New Charter would have an increased incentive post-transaction to raise the price of
its standalone BIAS product, thereby effectively tying its BIAS and video services by making the bundled
option the consumer’s only reasonable economic choice.?°

89. The Applicants contend that, consistent with Charter’s current practices, New Charter
would offer BIAS on both a standalone and bundled basis throughout its new footprint “with competitive
pricing and consumer-friendly terms” and without modem fees, or early termination fees.?* The
Applicants claim Charter’s current pricing and packages are less expensive than both Time Warner
Cable’s and Bright House’s comparable offerings.?®> The Applicants again argue that New Charter would
have an incentive to promote OVDs and edge providers 2%® and that any effort to foreclose OVDs through
discriminatory practices (like standalone BIAS pricing) would be contrary to its economic interest in
growing its BIAS subscriber base.?** Finally, the Applicants claim that “[c]urrently, Charter has no plans
to increase the price of its standalone broadband offering.”’2%

90. Discussion. We find that Charter’s current BIAS pricing conduct does not appear to be
aimed at disadvantaging OVDs or steering consumers away from standalone BIAS in favor of its bundled

289 See, e.9., Letter from Stephanie A. Roy, Counsel to DISH, to Marlene H. Dortch, Secretary, FCC, MB Docket
No. 15-149, at 1, Appx. A (filed Apr. 19, 2016) (DISH Apr. 19, 2016, Ex Parte Letter); DISH Petition at 6, 69,
Exhibit A (seeking a standalone residential broadband requirement similar to the one adopted in Comcast-NBCU.);
Stop the Cap Comments at 8-9.

290 See, e.g., DISH Apr. 19, 2016, Ex Parte Letter at 3; WGAW Reply at 24-25; Free Press Reply at 9.

291 Opposition at 56; Application at 3, 19. However, New Charter will not force existing Time Warner Cable and
Bright House customers to change their current service and pricing plans post-transaction. Charter, Time Warner
Cable, and Bright House, White Paper, Additional Information Regarding Charter’s Residential Pricing and
Packaging Methodology, at 4 (Residential Pricing and Packaging White Paper), transmitted by letter from John L.
Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed Dec. 11, 2015)
(“Importantly, while a new pricing and packaging plan will be offered to TWC and BHN subscribers, those
subscribers will not be forced to change their current plan. Current TWC and BHN subscribers who prefer to retain
their services on their existing pricing or move to new pricing at Rack Rates at the expiration of any promotional
period may do so0.”).

292 Application at 2-3.

2% Several internal Charter documents discuss claims that OVDs and edge providers bring to enhance Charter’s
broadband service. See, e.g., CHR2-D0OJ-00000246437 at 3, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

29 Application at 6, 46; Opposition at 17. Charter argues that its consumer contracting practices “demonstrate its
support of OVD entry and innovation, and Charter has committed to continue these practices post-merger.” 1d. at 18.
Similarly, both Charter and Time Warner Cable advertise to subscribers that they can use our high-speed data
services to better view OVDs.” Id. According to Dr. Scott Morton, the “evidence suggests New Charter would lose
a substantial number of profitable broadband subscribers if OVDs were foreclosed.” Scott Morton Reply Decl. at
para. 120.

2% Residential Pricing and Packaging White Paper at 4.
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products. In comparing standalone BIAS options, Charter’s current introductory standalone BIAS rate is
among the lowest of any of the major BIAS providers for the speeds offered.?®® Charter offers a
standalone BIAS option with a 12-month introductory price of $39.99 per month for 60 Mbps
downstream speeds.?” By comparison, Time Warner Cable charges $64.99 per month for standalone
BIAS at 50 Mbps downstream speeds,?%® Bright House charges $74 per month for standalone BIAS at
speeds of 35 Mbps downstream,? Verizon charges $50 per month for symmetrical speeds of 50 Mbps,3®
AT&T charges $65 per month for 45 Mbps downstream,*** CenturyLink charges $97 per month for
standalone BIAS at 60 Mbps downstream,*? and while Comcast does not have nationwide standalone
BIAS pricing, it does have a standalone BIAS offering at 75 Mbps downstream that is priced between $40
and $50 per month in certain markets.>*® Based on the advertised prices of its peers, Charter appears to be

2% See CHR2-FCC-00000002925, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

297 Charter, Combine TV, Internet & Phone for the Best Deal, https://www.charter.com/browse/content/packages
(last visited Jan. 29, 2016) (after one year, the standalone BIAS price rises to the standard rate of $59.99/month).

2% Time Warner Cable, TV, Internet & Phone Plans, http://www.timewarnercable.com/en/plans-packages/cable-
internet.html?cic721 (last visited Jan. 29, 2016). Time Warner Cable’s BIAS tiers are (all plans are 12-month
introductory pricing, except for the most basic tier): (1) $64.99/month for 50 Mbps downstream; (2) $54.99/month
for 30 Mbps downstream; (3) $44.99/month for 20 Mbps downstream; (4) $34.99/month for 15 Mbps downstream;
(5) $29.99/month for 6 Mbps downstream, and (6) $14.99/month for 2 Mbps downstream). See also TWCable-
D0J000295256, [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.] We note that less than two weeks after the New York Public Service Commission
approved the Charter-Time Warner Cable-Bright House transaction (with conditions), Time Warner Cable increased
the rates on certain of its standalone BIAS plans in the New York area (the 15 Mbps downstream plan increased to
$59.99 per month, while the 6 Mbps downstream plan increased to $49.99 per month). Katharine Trendacosta, Time
Warner Cable Unleashes Infuriating Price Hike, Gizmodo (Jan. 19, 2016), http://gizmodo.com/1753780357.

299 Bright House, Offers, http://brighthouse.com/shop/internet.html (last visited Jan. 29, 2016). Bright House has
several BIAS tiers (at 12-month introductory prices): (1) $199/month for 300 Mbps downstream (only available in
Florida); (2) $104/month for 150 Mbps downstream; (3) $89/month for 75 Mbps downstream; (4) $74/month for 35
Mbps downstream; (5) $54/month for 15 Mbps downstream bundled with phone service; and (6) $20/month for 2
Mbps downstream.

300 Verizon’s FIOS service has several tiers of symmetrical standalone BIAS (all at 12-month introductory prices):
(1) $270/month for 500 Mbps; (2) $170/month for 300 Mbps; (3) $70/month for 150 Mbps; (4) $60/month for 100
Mbps; and (5) $50/month for 50 Mbps. Verizon, Go Fiber Optic with FIOS Internet,
http://www.verizon.com/home/fios-fastest-internet (last visited Feb. 2, 2016).

301 AT&T has several tiers of standalone BIAS (all at 12-month introductory prices): (1) $75/month for 75 Mbps
downstream; (2) $65/month for 45 Mbps downstream; (3) $55/month for 24 Mbps downstream; (4) $45/month for
18 Mbps downstream; (5) $40/month for 12 Mbps downstream; (6) $35/month for 6 Mbps downstream; and (7)
$30/month for 3 Mbps downstream. AT&T, U-verse Internet Offers, https://www.att.com/shop/u-verse/offers.
html?alt ineligible page=OFP (last visited Feb. 2, 2016).

302 CenturyLink charges $54/month for its base BIAS speed tier of 1.5 Mbps downstream, while it charges
$154/month for a speed tier of 1 Gbps downstream. CenturyLink, Inc. Response to Information Request at Attach.
5b, Bates Nos. 0000031-33. At 60 Mbps downstream, CenturyLink charges $97/month. Id.

303 Comcast, New Customer Internet Offers, http://www.xfinity.com/?CMP=1 (last visited Feb. 2, 2016). For
example, in Atlanta. Comcast has the following tiers of standalone BIAS (all at 12-month introductory prices): (1)
$90/month for 105 Mbps downstream; (2) $45/month for 75 Mbps downstream; (3) $25/month for 25 Mbps
downstream; and (4) $15/month for 3 Mbps downstream. In San Francisco, the BIAS tiers are as follows: (1)
$50/month for 150 Mbps downstream; (2) $45/month for 75 Mbps downstream; (3) $40/month for 25 Mbps
downstream; and (5) $30/month for 10 Mbps downstream. In Philadelphia, the 75 Mbps downstream offering is
priced at $50/month.
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pricing its standalone BIAS competitively, and in fact would lower the standalone BIAS prices currently
available in Time Warner Cable and Bright House territories for comparable speeds. With regard to its
current introductory bundled pricing model, in contrast to the other Applicants, Charter’s standalone
BIAS prices are notably less expensive than its bundled prices.**

91. We conclude that the record provides insufficient evidence to demonstrate that Charter
will change its post-transaction standalone BIAS pricing by pricing its bundled service offerings close in
price to its standalone BIAS in an effort to alter the value proposition of OVDs’ video offerings.*®
Charter’s current BIAS pricing, which the company states it plans to continue post-transaction,®® does not
suggest New Charter will make standalone BIAS offerings economically prohibitive. The documentary
evidence leads us to reach a conclusion regarding standalone BIAS pricing different from our findings
regarding data caps and UBP. With respect to data caps, Charter’s documents show that [BEGIN
HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].3" Charter’s documents do not
show that its top-level executives—or its pricing or marketing teams—have considered changing the
company’s standalone BIAS pricing strategy.3%®

304 For its introductory prices, Charter charges $39.99/month for its standalone BIAS product, compared to
$89.98/month for Charter’s bundled video and BIAS (a 12-month introductory rate comprised of $59.99/month for
the basic video tier and $29.99/month for BIAS) and compared to the 12-month introductory rate for Charter’s
bundled triple play BIAS, phone, and basic video services, which is $29.99/month per service. See Charter,
Combine TV, Internet & Phone for the Best Deal, https://www.charter.com/browse/content/packages (last visited
Jan. 29, 2016). By comparison, Time Warner Cable has numerous introductory bundles that include BIAS, where
generally the total bundled pricing is closer in cost to Time Warner Cable’s standalone BIAS offerings. Time
Warner Cable prices, for example, its 50 Mbps downstream BIAS at 59.1% of the price of its triple-play service
using BIAS at 50 Mbps downstream ($65 vs. $110), and it prices its 30 Mbps service at 61.1% of the price of its
triple-play service using BIAS at 30 Mbps downstream ($55 vs. $90). See Time Warner Cable, Inc., TV, Internet &
Phone Plans, http://www.timewarnercable.com/en/plans-packages/cable-internet.html?cic721 (last visited Jan. 29,
2016). Bright House tends to price its standalone BIAS even closer to the price of its bundled services than does
Time Warner Cable. For example, Bright House prices its introductory 35 Mbps standalone BIAS at 74.7 percent of
the cost of its premier double-play service ($74 vs. $99), and it prices its 15 Mbps broadband service at 73 percent of
the cost of its standard double-play service ($54 vs. $74). Bright House Networks, Offers,
http://brighthouse.com/shop/internet html (last visited Jan. 29, 2016).

305 See CHR-D0J-0001998954 at 1, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.].

306 See Residential Pricing and Packaging White Paper at 4 (“Currently, Charter has no plans to increase the price of
its standalone broadband offering. Moreover, because included in Charter's pricing and packaging model is the
strategic goal of national pricing, competition in one market benefits consumers in areas where the local competitor
(e.g., ILEC, CLEC, or municipality) is offering lower value broadband offerings. Consumers in those markets tend
to receive the benefit of competition's effects on prices in other Charter markets, as Charter seeks to lift price-
adjusted quality levels across the board.”).

307 See supra paras. 80-83.

308 See, e.g., Letter from John Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No.
15-149, at 2 (filed Dec. 17, 2015) (noting “Charter confirmed that its pricing strategy is the same for standalone
broadband pricing as it is for bundled services, and that Charter currently has no plans to increase the price of its
standalone broadband offering.”).
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92. The record indicates that Charter currently does not engage in anticompetitive pricing of
standalone BIAS.%® We conclude that the merger is unlikely to increase the risk that New Charter will
price either its standalone BIAS or its bundled services in a manner designed to disadvantage OVDs. To
the extent the transaction poses a potential harm with respect to BIAS pricing, we believe such a harm is
speculative and would be minimal.3° In any event, any such harm—if it occurred—would be outweighed
by the benefits secured by the conditions we impose herein, including a residential build-out requirement
and the establishment of a standalone BIAS plan for low income consumers.31t

C. Increased Concentration in Interconnection Services

93. In this section, we assess the potential harms that the proposed transaction poses to the
exchange of data across the Internet. We begin by determining that the relevant market is the national
market for access to wired BIAS subscribers via interconnection. We find that the transaction will
transform New Charter into a leader in that national interconnection market. We further find that New
Charter’s share of wired nationwide BIAS subscribers and control of interconnection traffic will give it
sufficient market and bargaining power in the interconnection market to raise prices for edge providers,
and to cause harm to video competition by impairing rival OVDs. Finally, we determine that conditions
are necessary to address potential public interest harms and impose a limited set of conditions to remedy
the identified harms, including a mandatory settlement-free interconnection condition and an
interconnection disclosure requirement.

1. Background
a. The Internet Interconnection Ecosystem
94, The Internet is a complex ecosystem that connects consumers, businesses, governments,

non-profits and others to each other. Internet communications enable a vast array of content and services
that drives a virtuous cycle of innovation to the public’s great benefit.®'2 As the Commission has
previously recognized, BIAS providers operate within a two-sided market.3** On one end of the market,
BIAS providers sell consumers access to the Internet, while at the other end, BIAS providers offer edge
providers access to the BIAS providers’ consumers.®* In a two-sided market like BIAS, the value each
set of customers derives from the platform increases as usage by customers on the other side increases.
Residential subscribers value BIAS more as edge providers offer more content and higher quality content.
And edge providers value interconnection with BIAS providers more as the providers service more
subscribers and their subscribers’ engagement increases.

309 According to Charter, it sets its prices for both standalone and bundled services on a number of factors, including
[BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.]. Residential Pricing and Packaging White Paper at 3. Charter also states that its pricing
depends on [BEGIN HIGHLY CONF. INFO.] [END

HIGHLY CONF. INFO.]. Id.

310 DISH argues that New Charter will have every incentive “to use its bundling, cross-subsidy advantage to protect
its video product.” DISH Apr. 19, 2016 Ex Parte Letter at 5. In support of that claim, DISH cites exclusively to
documents from Time Warner Cable’s discussion of pre-transaction pricing strategy. Id. at 6-8. However,
Applicants have stated that New Charter will adopt Charter’s (not Time Warner Cable’s) pricing strategies post-
transaction, and DISH presents no documents suggesting New Charter will likely adopt Time Warner Cable’s
pricing behavior.

311 See infra Sections VI.F & VI.N.4.
312 2015 Open Internet Order, 30 FCC Rcd at 5603, paras. 1-3.
313 1d. at 5747, para. 338.

814 See id.
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95. BIAS providers like the Applicants function as gatekeepers between their subscribers and
the rest of the Internet; all traffic going to or from a subscriber must pass through the BIAS provider.
Because of this gatekeeping role, BIAS providers with large numbers of subscribers have greater leverage
to negotiate preferential terms and prices with edge providers seeking to reach those subscribers. As we
discuss below in greater detail, the largest BIAS providers can use this leverage to charge higher prices
that could stifle edge provider innovation, and create terms and prices that discriminate against OVDs that
compete with the BIAS providers’ affiliated video services.

96. Intermediaries connect edge providers at one end of the Internet with BIAS subscribers at
the other end. Edge providers offer content, applications, and services for use by BIAS subscribers.31
Examples of intermediaries include BIAS providers, backbone providers, and content delivery networks
(CDNs). BIAS providers “offer a mass-market retail service by wire or radio that provides the capability
to transmit data to and receive data from all or substantially all Internet endpoints.”36 Backbone
providers, in essence, provide long-haul transport that connects their customers (BIAS providers) and
edge providers.®” CDNs are distributed systems of servers that cache edge provider content closer to end
users to lessen delivery costs and improve delivery quality.3®

97. These various parties interconnect in order to exchange Internet traffic among their
networks, typically at “exchange points.”!® The structure of interconnection agreements between edge
providers, BIAS providers, CDNSs, and backbone providers can have a significant impact on the ability of
consumers and businesses to connect with each other.3% If an edge provider does not obtain sufficient
interconnection capacity through its agreements, it may encounter congestion while trying to deliver
traffic to BIAS subscribers.

98. Interconnection agreements govern, first, what traffic is exchanged between the parties
and over what route, and, second, the compensation, if any, to be paid by one party to the other.
Historically, parties have exchanged traffic on either a transit or a peering basis. In a transit relationship,
which is usually fee-based, the transit provider gives its customer access to the full Internet, and gives the
rest of the Internet access to the transit customer. In a peering relationship, the parties exchange traffic
only between themselves and their respective customers. Peering can be “settlement free” (no fees
exchanged) or one party can charge the other for “paid peering.”®?* While previously, large BIAS
providers paid backbone providers for transit to receive Internet traffic, they now typically enter into
peering relationships with edge providers and CDNs, sometimes on a paid basis, in exchange for allowing

315 2010 Open Internet Order, 25 FCC Rcd at 17907, para. 4 n.2. Examples of major edge providers include Google
and Amazon, but there are many types of edge providers, such as online news, education, and gaming services. See
Michael Kende, The Digital Handshake: Connecting Internet Backbones, FCC Working Paper #32, at 2-3 (2000),
https://transition.fcc.gov/Bureaus/OPP/working papers/oppwp32.pdf.

316 47 CFR § 8.2(3).

317 See Verizon v. FCC, 740 F.3d 623, 628-29 (D.C. Cir. 2014) (describing backbone networks and broadband
providers); WorldCom-MCI Order, 13 FCC Rcd 18025, para. 143-44.

318 See Rajkumar Buyya, Al-Mukkadim Khan Pathan, James Broberg, & Zahir Tari, Working Paper, A Case for
Peering of Content Delivery Networks at 3 (Oct. 2006), http://ieeexplore.ieee.org/stamp/stamp.jsp?arnumber
=4012578; Body of European Regulators for Elec. Commc’ns, An Assessment of IP Interconnection in the Context
of Net Neutrality at 47 (2012), http://berec.europa.eu/eng/document register/subject matter/berec/reports/
?doc=1130; Akamai, Our Customers, https://www.akamai.com/us/en/our-customers.jsp (last visited Jan. 21, 2016).

319 2015 Open Internet Order, 30 FCC Rcd at 5686, para. 194 n.482.
320 1d. at 5689-92, paras. 196-201 (discussing the Internet traffic exchange market and recent disputes).
321 |d. at 5687-88, para. 196-98.
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them to interconnect with and reach the BIAS provider’s subscribers.3?? Edge providers may also be able
to reach a BIAS provider’s subscribers by contracting with a CDN or transit provider who has access to
the BIAS provider’s network.

99. Within the market for interconnection with BIAS providers, the providers fall along a
spectrum. At one end of the spectrum are small BIAS providers without their own backbone which rely
heavily on transit providers to connect to the full Internet. These small providers do not have the
infrastructure necessary to reach Internet exchange points and arrange for settlement-free peering.®?® At
the other end of the spectrum are large BIAS providers that operate network infrastructure as a backbone
provider or on a scale approaching that of a backbone provider. At present five BIAS providers fall into
this category and currently charge for paid peering: Comcast, AT&T, Verizon, Time Warner Cable, and
CenturyLink.3?* In between are medium-sized BIAS providers (like Charter) with partial backbones and
presence at exchange points that are able to negotiate settlement-free peering with some edge providers
but continue to rely on transit arrangements to reach the full Internet.

100.  As we discuss further below, the success of a BIAS provider charging paid peering
depends on the two factors: the number of subscribers (or “eyeballs”) that the BIAS provider serves (and
thus the portion of an edge provider’s business that those BIAS subscribers represent) and the BIAS
providers’ control over interconnection capacity into its network.3?> Networks that have strong control
over interconnection and purchase little or no transit service can be accessed primarily by peering.®?¢ In
this regard, we note that BIAS providers can make available paid peering capacity while constraining
settlement-free peering capacity. Conversely, when a BIAS provider has less control over
interconnection and purchases some transit, an edge provider can attempt to deliver its traffic over those
transit links, thereby circumventing the need to enter into a direct relationship (paid or settlement-free)
with the BIAS provider.®2” Through size and control, the largest BIAS providers can solidify their

322 See id. at 5687-92, para. 196-201; Paid Peering, DrPeering, http://drpeering.net/white-
papers/Ecosystems/Internet-Paid-Peering.html (last visited Apr. 29, 2016); William Norton, The Evolution of the
U.S. Internet Peering Ecosystem, DrPeering, http://drpeering.net/white-papers/Ecosystems/Evolution-of-the-U.S.-
Peering-Ecosystem.html (last visited Apr. 29, 2016).

323 These small BIAS providers typically rely on backbone providers to obtain “transit” services, giving them access
to the rest of the Internet that they can resell to their subscribers.

324 See, €.9., 2015 Open Internet Order, 30 FCC Rcd at 5689-92, paras. 199-201; Comcast Response to Information
Request at Exh. 125.1; AT&T First Supplemental Response to Oct. 9, 2015, Information and Data Request,
transmitted by letter from Maureen R. Jeffreys, Counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, MB
Docket No. 15-149, at 1 (filed Nov. 24, 2015); Verizon Response to Information Request at 3; Time Warner Cable
Response to Information Request at Exh. 51; CenturyLink Inc. Response to Information Request at 4-5.

325 See infra Section V.C.3; Appendix C., Section 11.B.1.

3% See, e.g., Verizon, Press Release, Verizon Offering Pricing Incentives to CDN Providers to Connect Directly to
Company’s Internet Backbone Network (January 7, 2009), http://newscenter2.verizon.com/press-releases/
verizon/2009/verizon-offering-pricing html; Letter from Tiffany West Smink, Associate General Counsel,
CenturyLink, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 4 (filed Oct. 30, 2015); AT&T-
DIRECTV Order, 30 FCC Rcd at 9211-12, para. 214.

327 Consequently, if a BIAS provider has transit links, the price it could charge for paid peering will be moderated by
the market price of transit—the edge provider’s alternate route into the BIAS provider’s network. But a BIAS
provider without any transit links does not face the same price constraint on its paid peering prices. Further, when
the BIAS provider relies on transit, it must pay for every inbound bit of traffic over a transit link. Thus, such a
BIAS provider faces strong incentives to offer settlement-free peering to any edge provider that is prepared to bring
traffic to its doorstep instead of over a transit link because it would save on transit costs.
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position as gatekeepers between their subscribers and edge providers—and use this position in a two-
sided market to their benefit.’2

b. The Applicants’ Interconnection Operations

101.  Charter is currently the nation’s sixth-largest BIAS provider serving approximately 4.8
million residential subscribers.®?® Charter maintains a backbone with national reach, with a presence in
eight major peering cities.®*° Charter uses this backbone network to connect its own properties, provide
business services, interconnect with edge providers, CDNs, and other access networks, and reduce its
transit costs.®*! Charter does not currently engage in any paid peering relationships.®¥? Instead, Charter
relies on a combination of settlement-free peering relationships and transit service it buys from several
backbone service providers to exchange traffic with the full Internet.3s

102.  Time Warner Cable is the nation’s third-largest BIAS provider, with 11.7 million
residential subscribers.®** Time Warner Cable also handles the interconnection negotiations on behalf of
Bright House’s 1.9 million residential subscribers.®* Time Warner Cable currently maintains a backbone
with nationwide reach that is present at seven major peering cities.®*® Time Warner Cable has established
settlement-free interconnection relationships with many of the backbone service providers while relying

328 gee 2015 Open Internet Order, 30 FCC Red at 5747, para. 338 (“the Commission agrees that a two-sided market
exists”).

329 Application at 7, 29. Charter serves an additional 0.3 million commercial customers. Application at 29. The
Applicants’ broadband subscribership and the number of nationwide broadband subscribers has been placed in the
record here subject to the Protective Order. See 477 Data PN, 30 FCC Rcd at 12749, Exh. 1a. For purposes of our
analysis, the Applicants’ subscribership as reported in the Application is sufficiently close to the number of year-end
2014 subscribers they reported to the Commission on Form 477 that for ease of reading we will refer to the public
numbers in the text. The Applicants’ December 2014 Form 477 data show the following number of total broadband
subscribers: [BEGIN HIGHLY CONF. INFO]

[END HIGHLY CONF. INFO].

330 Charter Response to Information Request at 184; Charter Communications Inc., Annual Report (Form 10-K) at
17 (Feb. 21, 2014).

331 See CHR2-D0J-00000338676, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; CHR2-D0J-00000259102, [BEGIN HIGHLY CONF.
INFO.] [END HIGHLY CONF. INFO.];
CHR2-D0J-00000259838, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

332 Charter Response to Information Request at 190, 217-18.
333 See id. at 213-18 (listing peers and transit providers).

334 Application at 10, 29. Time Warner Cable serves an additional 0.6 million commercial customers. Application
at 29.

335 1d. Bright House serves an additional 0.2 million commercial broadband customers. Id. Time Warner Cable and
Bright House have separately confirmed that Time Warner Cable currently handles the transit and peering
negotiations on behalf of both companies. See Letter from Matthew A. Brill, Counsel for Time Warner Cable, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, Attach. at 1 (filed Jan. 19, 2016); Advance/Newhouse
Response to Information Request at 41; Time Warner Cable Response to Information Request at 67. Therefore,
under the current Time Warner Cable-Bright House arrangement, an edge provider cannot gain access to Bright
House’s network without negotiating with Time Warner Cable either directly for interconnection, or indirectly
through a third party that has a transit or peering relationship with Time Warner Cable.

336 Time Warner Cable Response to Information Request at 99-100 (stating that Time Warner Cable acquired a
backbone when it acquired Adelphia in 2006 which it expanded into a new backbone and brought online in 2007).
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on transit connections for some traffic, such as intercontinental traffic.¥” Time Warner Cable has
negotiated paid-peering relationships with several edge providers and CDNs.3%

103.  New Charter is projected to become the nation’s second-largest residential BIAS
provider, serving 18.4 million residential BIAS subscribers.3® New Charter will control access to
approximately 35 percent more BIAS subscribers than Time Warner Cable and Bright House combined,
and will inherit Time Warner Cable’s well-developed portfolio of settlement-free interconnection and
paid-peering arrangements with nearly all of the major backbone providers, CDNs, and edge providers.34
After the transaction closes, New Charter will be positioned to integrate the Applicants’ backbones into a
unified national backbone, and will have increased bargaining power on the interconnection side of the
two-sided BIAS market.?* Our economic analysis indicates that, in the absence of a condition, New
Charter’s paid peering traffic in the medium term would likely increase significantly to over [BEGIN
HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent of its total traffic.>*> We are
concerned that this consolidation of bargaining power will harm other participants in the interconnection
market, and further consider the effect of this transaction below.

2. Relevant Markets

104.  Product Market. To evaluate the transaction’s competitive and other public interest
effects, we first identify the relevant product market.>*® Here, we find that the relevant product market is
the market for access to wireline BIAS subscribers via interconnection (the “interconnection market™).34
Edge providers, either directly or via transit providers and CDNSs, need to access their customers and
potential customers over the network controlled by their customers’ BIAS providers. BIAS is a two-sided
market that brings together edge providers and consumers.?* Because consumers subscribe to wired
cable or fiber BIAS for its particular attributes, including its ability to distribute large quantities of high
guality video traffic, OVDs and other edge providers would not view interconnection with wireless or
satellite BIAS providers as a substitute for wired BIAS providers to reach their customers. Access to
cable and fiber wired BIAS is crucial to the newest and most innovative business models, and cable and

337 Time Warner Cable maintains settlement-free interconnection relationships with several backbone service
providers, including: [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See Time Warner Cable Response to Information Request at Exh. 41-01.
Settlement-free interconnection is a variation of settlement-free peering. In a settlement-free interconnection
arrangement, traffic exchanged between the parties within an agreed-upon traffic ratio is settlement-free, and traffic
in excess of that ratio is “sending-party-pays.”

338 Time Warner has paid-peering relationships with [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]. Time Warner Cable Response to
Information Request at Exh. 41-01.
339 See 477 Data PN, 30 FCC Rcd at 12749, Exh. 1a.
340 See id. at 12749, Exhs. 1a, 1b.
341 See supra Section V.C.1.
342 5ee Appendix C, Section I1.B., para. 21.
343 See generally 2010 DOJ/FTC Horizontal Merger Guidelines § 4 at 7-8.

344 See Verizon v. FCC, 740 F.3d 623, 653 (D.C. Cir. 2014) (noting that “broadband providers furnish a service to
edge providers”).

3452015 Open Internet Order, 30 FCC Rcd at 5747, para. 338.
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fiber BIAS providers are well-positioned to act as gatekeepers to their subscribers, collecting
interconnection fees in return for access.**®

105.  We find that the relevant interconnection product market is not limited to any set speed
threshold. The Applicants argue that if a product market for high-speed BIAS subscribers exists, it is not
limited to subscribers who have download speeds of 25 Mbps download speeds and faster.3*” Consumers’
increasing consumption of video from OVDs, and at higher resolutions, requires increasingly faster
downstream speeds—which in turn requires robust, uncongested interconnection.3*® However, as we
discuss above,* there is no single speed that perfectly captures the wired BIAS market and we do not
adopt a specific speed measure to define the product market here.

106.  Geographic Market. We find that the relevant geographic market for access to wireline
BIAS subscribers via interconnection is national. Edge providers’ business models typically depend on
the ability to reach customers on a nationwide basis.®*® Edge providers have two main types of business
models: subscriber-based and advertising-based.®! The more BIAS subscribers that an edge provider can
reach with its service, the more potential subscribers it can have, and in turn, the greater the potential
revenues from subscriptions or advertising.®? Edge providers therefore view interconnection with
different BIAS providers—whether directly or through transit or CDN services—as substitute sources of
eyeballs regardless of the portion of the United States each BIAS provider serves.

107.  There is no indication that edge providers contract for direct or indirect interconnection
with BIAS providers on a local market-by-market basis. Instead, the record indicates that, whether an

346 \Verizon v. FCC, 740 F.3d at 646 (discussing role of BIAS as gatekeeper); 2010 Open Internet Order, 25 FCC
Rcd. at 17919, 17935, paras. 24, 50. Because BIAS providers often face minimal competition, they have little fear
of losing subscribers in the event of an interconnection dispute. See supra para. 64-67.

347 See Opposition at 33-39; Charter Response to Information Request at 76.

348 Cf. Bill Baer, Assistant Attorney General, U.S. Dep’t of Justice, Keynote Address at Duke University Law
School’s Future of Video Competition and Regulation Conference (Oct. 9, 2015), http://www.justice.gov/opa/file/
782401/download (“So many consumers’ only option for high-speed internet service is the cable company—the
same cable company that also derives significant revenues from its cable television business. This means that as
online video distribution increases the cable companies have both the incentives and means to use their gatekeeper
power to slow innovation to protect their video profits. In this way, the high-speed internet market and the video
distribution market are inextricably intertwined.”).

349 See supra para. 59.

350 See DISH Petition, Exh. B, at para. 16 (Lynch Decl.); WGAW Petition at 22. Because, like video programming,
the content supplied by edge providers is a non-rival good that can be distributed at little marginal cost, the relevant
geographic market could potentially be national or international in scope. See News Corp.-Hughes Order, 19 FCC
Rcd at 506, para. 64. However, we conclude that the relevant market here is national, not international. The record
indicates that edge providers typically contract for distribution (whether from transit providers, CDN services, or
direct interconnection) on a national basis. See, e.g., TWCable-D0OJ-000000537, [BEGIN HIGHLY CONF.
INFO.]

[END HIGHLY CONF. INFO.]; see also, e.g.,
WGAW Petition at 29; DISH Petition at 44. Many prominent websites either differentiate their products based on
regional markets or have separate U.S. and international versions. Also, OVDs are likely to have the right to
distribute their programming only in the United States. See, e.g., Petition to Deny of Netflix, Inc., MB Docket No.
14-57, at 8-10, 24-27, Florance Decl. at paras. 14-24; Evans Decl. at para. 122 (market for edge provider distribution
of its content is national).

31 See Sixteenth Video Competition Report, 30 FCC Rcd at 3381, para. 295.
352 See id. at 3352, para. 213.
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edge provider is contracting for transit, CDN services, or direct interconnection with a BIAS provider, it
provides access to its full footprint.3

3. Increased Interconnection Costs

108.  We find that the transaction will enable New Charter to impose higher costs on edge
providers, transit services, and CDNs due to its increased market power. In the 2015 Open Internet
Order, we concluded that “broadband Internet access providers have the ability to use terms of
interconnection to disadvantage edge providers and that consumers’ ability to respond to unjust or
unreasonable BIAS provider practices are limited by switching costs.””®* This transaction aggravates
those concerns—it creates a large BIAS provider and thereby strengthens its ability to unilaterally impose
increased interconnection costs on edge providers, transit providers, and CDNs, ultimately raising costs to
consumers for a diverse array of Internet-based services and impeding the virtuous cycle of
development.®> We conclude that increased interconnection costs can disrupt the virtuous cycle of
innovation by diverting funds towards interconnection fees that could have otherwise been used for
further innovation or price reductions for consumers.3%

109.  New Charter will be well positioned to leverage its larger BIAS subscriber base and
increased control of interconnection traffic to act as a gatekeeper between edge providers and their
customers. The combination of Charter and Time Warner Cable will increase the potential damage to
their business if they forgo—even temporarily—interconnection with New Charter compared with either
Charter or Time Warner Cable individually.®" Moreover, because there is limited competition in its
BIAS footprint and BIAS subscribers switch providers infrequently, New Charter will be able to pressure
edge providers without fear of harming its retail BIAS business.

a. BIAS Subscriber Shares

110.  Since we have determined the relevant market, we turn to assessing the impact this
transaction will likely have in the market. As discussed above, New Charter will control a larger national
share of BIAS subscribers than Time Warner Cable controls today.*%® This holds true regardless of the

353 Time Warner Cable’s current paid peering contracts [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See Time Warner Cable Response
to Information Request at 96 (providing copies of all recent interconnection agreements). Charter’s settlement-free
peering commitment would provide compulsory interconnection access to its subscriber-base on a national basis.
See Charter Jul. 15, 2015, Peering Policy Ex Parte Letter; Letter from Samuel L. Feder, Counsel for Charter, to
Marlene Dortch, Secretary, FCC, MB Docket No. 15-149 (filed Dec. 11, 2015), Attach. 3 (Interconnection White
Paper); see also, e.g., WGAW Petition at 22, 24 (stating that “[1Jarge OVDs must negotiate in the nationwide market
for interconnection in order to reach consumers at all”); DISH Petition at 44 (asserting that “[a]ll of these edge
providers — whether established providers or fledgling entrants — require national, or at least near-national, access at
sufficient speeds to compete with incumbent competing services”).

3542015 Open Internet Order, 30 FCC Rcd at 5694, para. 205. See also AT&T-DIRECTV Order, 30 FCC Rcd at
9214, para. 217.

355 See 2015 Open Internet Order, 30 FCC Rcd at 5694, para. 205.

3% See id. at 5694, para. 205 (“When Internet traffic exchange breaks down—regardless of the cause—it risks
preventing consumers from reaching the services and applications of their choosing, disrupting the virtuous cycle.”).

357 See Lynch Decl. at para. 18 (noting that “Charter and TWC’s offerings are substitutes for one another” but post-
transaction, “the option of including either Charter or TWC in the mix will disappear”). As discussed above, Time
Warner Cable handles Bright House’s interconnection matters. See supra para. 102 & note 335.

3% We find that examining product substitutes for the Applicants’ cable BIAS will be a more effective approach to
evaluating the impact of the transaction on the interconnection market rather than selecting a specific speed to
evaluate. The Applicants contend they compete with services offering a wide range of speeds. See Application at
44. Several petitioners argue the effect of the transactions must be evaluated focusing on BIAS subscribers
(continued....)

54



Federal Communications Commission FCC 16-59

BIAS speed examined. Given that Time Warner Cable handles Bright House’s transit and peering
negotiations on behalf of both companies,®® we believe it is appropriate, when calculating national market
shares in an interconnection context, to combine Time Warner Cable and Bright House’s pre-transaction
subscriber counts. According to December 2014 data reported on Form 477, after the transaction, New
Charter will control [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent
of all national fixed BIAS subscribers, which constitutes [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.] percentage points more than Time Warner Cable’s and Bright House’s current
combined national market share.® At download speeds of at least 10 Mbps, New Charter’s national
market share will be [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent,
which is [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percentage points more
than Time Warner Cable and Bright House’s current combined national market share.*! And at
download speeds of at least 25 Mbps, New Charter’s national market share will be [BEGIN HIGHLY
CONF. INFO.] [END HIGHLY CONF. INFO.] percent, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.] percentage points more than the combined national market share of
Time Warner Cable and Bright House.3%2

111.  As we discuss above, because BIAS subscribers infrequently switch their service to
another local competitor,®3 New Charter will be able to maintain its national market share of BIAS
subscribers and, in turn, its bargaining leverage over interconnection partners.®** The Applicants’
economist Dr. Scott Morton claims that “New Charter would lose a substantial number of profitable
broadband subscribers if OVDs were foreclosed,”*®® and Charter argues that “[c]ustomers told that their
ISP is providing sub-optimal service for their OVDs can then respond by changing ISPs.”3%¢ However,
the Applicants’ claims about switching in these situations assume without support that: (1) consumers
have suitable alternatives; (2) consumers are willing to absorb the switching costs associated with
changing their BIAS provider; and (3) if a BIAS provider engages in certain practices that affect
distribution quality, consumers are able to determine that their BIAS provider, rather than the OVD (or
other edge provider) in question, is responsible for the poor performance. The available evidence
suggests that consumers, possibly for a combination of these aforementioned reasons, do not switch BIAS
providers when confronted with poor edge provider performance.®” We find that the Applicants have

(Continued from previous page)
receiving at least 25 Mbps downstream service. See, e.g., DISH Petition at 45-46; WGAW Petition at 19; Free Press
Petition at 15; Public Knowledge Reply at 3. We find that, regardless of the speed examined, New Charter’s
national market share of subscribers stays reasonably consistent and therefore selecting a specific speed for
evaluation would not substantially benefit our analysis.

39 See supra para. 102 & note 335.

360 See 477 Data PN, 30 FCC Rcd at 12749, Exhs. 1a, 1b.
%1 See id.

%2 See id.

363 See supra paras. 64-65.

364 See 477 Data PN, 30 FCC Rcd at 12752, Exh. 3a. Only three percent of New Charter customers would have
more than one alternative option at download speeds of at least 25 Mbps. See id.

365 Scott Morton Reply Decl. at para. 120. For a discussion of the survey Dr. Scott Morton cites to support the
claim, see supra note 188.

366 Interconnection White Paper at 6.

367 See, e.g., DISH Reply, MB Docket No. 14-57, Exhibit B, para. 14 (stating the conclusion of economist Dr. David
Sappington, retained by DISH in the Comcast/Time Warner Cable transaction proceeding that, “The data reveal that
Comcast experienced [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF.
INFO.] during or after the period in which Netflix’s traffic was slowed on Comcast’s network.”).
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failed to demonstrate that BIAS subscribers would leave New Charter if the company manipulated
interconnection to degrade the performance of an edge provider. Indeed, the evidence in the record
indicates that consumers did not abandon Time Warner Cable during the time period when Netflix’s
service was degraded on Time Warner Cable’s network.**® According to DISH’s economist Dr. Zarakas,
Time Warner Cable’s churn [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF.
INFO.] during the several months when Netflix service was degraded.*®® We note that Dr. Zarakas
produced two separate analyses with different methodologies but similar conclusions,®” and the
Applicants did not dispute the results of either study.

112.  Moreover, Dr. Scott Morton’s claims regarding churn in response to OVD degradation do
not account for the possibility that New Charter could be willing to tolerate some amount of BIAS
subscriber churn if the negative monetary effects were outweighed by the resulting benefit accruing to
New Charter’s MVPD business. In other words, even if we accepted Dr. Scott Morton’s claim that BIAS
subscribers would leave New Charter if the company degraded OVDs, the threat of those departures
would not necessarily disincent New Charter from foreclosing OVDs if doing so created a net monetary
benefit. Furthermore, as just discussed, the evidence suggests that any subscriber departures, if they
occur, would be minimal.

b. Increased Bargaining Power within the Interconnection Market

113.  We find that the proposed transaction strengthens New Charter’s bargaining position in
the interconnection market in two related ways. First, by making New Charter the gatekeeper to 18.4
million residential BIAS subscribers, or over 20 percent of the national market.®™* Second, by increasing
New Charter’s ability to control interconnection traffic into its own network, allowing it to constrain
routes and extract fees.

114.  Cable and fiber BIAS subscribers represent a particularly valuable set of customers for
many edge providers. Various edge providers (e.g., high-definition OVDs, real-time gaming, and online
backup) offer services that may only function acceptably when delivered over a high-speed connection.3"
Due to the lack of alternatives, the most bandwidth-intensive edge provider services face intense pressure

368 |_etter from Stephanie A. Roy, Counsel for DISH, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149, Attach., at para. 3 (filed Mar. 15, 2016) (Zarakas Supplemental Decl.); see also Zarakas Decl. at para. 21
(finding [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] in Time Warner Cable’s
churn during the Netflix degradation period relying on a time trend variable).

369 Zarakas Supplemental Decl. at para. 3. In his supplemental declaration, Dr. Zarakas also found that “for non-
competitive zip codes, voluntary internet churn increased in response to faster Netflix streaming speeds”—a result
he described as “counter-intuitive.” Id. This second finding is likely explained by improvements in network
performance (and, correspondingly, Netflix performance) that resulted from churn that occurred after the Netflix
degradation ended.

370 With respect to Dr. Zarakas’ initial churn analysis, the regression reflected in Table 3 of the analysis included a
time trend variable that is difficult to justify theoretically. See Zarakas Decl. at Table 3. Because the quality of the
Netflix stream progressively worsened over the first few months of the congestion episode, we find that is possible
that inclusion of the time trend variable could have effected Zarakas’ measurement of the impact of the Netflix
congestion on Time Warner Cable’s churn in his initial analysis. In response to this possible concern, Zarakas
eliminated the time trend variable for his supplemental analysis and determined that even without the variable, Time
Warner Cable’s churn [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.]
during the Netflix congestion. See Zarakas Supplemental Decl. at paras. 3, 6.

371 See 477 Data PN, 30 FCC Rcd at 12749, Exhs. 1a, 1b.

372 See DISH Petition at 45-46 (stating that OTT services, especially streaming video, require “extremely high
bandwidth”); Free Press Petition at 48.
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to access cable or fiber BIAS subscribers, and thus will be the most susceptible to imbalanced bargaining
power with cable or fiber BIAS providers.

115.  New Charter’s bargaining power in the interconnection market will increase due to its
larger share of BIAS subscribers. As described in the background section above, New Charter would
become the second-largest BIAS provider in the United States, with an 18.4 million residential BIAS
customers, over 20 percent of the residential BIAS customers nationwide (and approximately 35% larger
than Time Warner Cable and Bright House combined). Our economic analysis suggests that the ability of
a BIAS provider to charge for access to subscribers increases with the number of subscribers; the greater
the number of subscribers, the more the BIAS provider can charge on a per-subscriber basis.® As the
nation’s second-largest BIAS provider serving over one-fifth of American wired BIAS consumers, edge
providers would need access to New Charter subscribers to remain viable as a business.3* Furthermore,
as previously discussed, because New Charter would face little competition to retain its BIAS subscribers,
there is little competitive restraint on its efforts to collect fees for access to its subscribers.

116. A BIAS provider’s ability to charge for access to its subscribers depends on its ability to
control traffic entering and exiting its network. Without such control, edge providers can access the BIAS
provider’s subscribers via alternative means.®”® Thus, the degree of control that a BIAS provider is
capable of exerting can be evaluated by measuring its dependence on transit capacity.®® And the more
transit capacity a BIAS provider uses, the greater the supply of capacity into the BIAS provider’s network
with no paid peering fees. In contrast, BIAS providers that have only limited transit capacity can act as
gatekeepers controlling the traffic exchanged with their networks via direct interconnection.

117.  The transaction would also give New Charter greater control over the traffic entering and
exiting its network. Charter currently uses transit services to transport a significant amount of its out-of-
network traffic,>” and edge providers currently can reliably reach Charter’s subscribers by purchasing
transit.3® New Charter would be able to use Time Warner Cable’s existing peering arrangements instead
of relying on transit services, and would likely be able to use its combined subscriber-base to negotiate
additional peering arrangements that the Applicants were unable to conclude individually. The
transaction would transform Charter from [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. New Charter therefore
would be capable of exerting control over interconnection traffic bound for its BIAS subscribers, and
well-positioned to charge edge providers for access to its BIAS subscribers.

c. Higher Interconnection Fees

118.  Because the transaction will give New Charter increased bargaining power in the
interconnection market, we expect that without conditions higher interconnection fees for edge providers

373 See Appendix C, Section 11.B.2.

374 See Lynch Decl. at para. 18 (noting that “Charter and TWC’s offerings are substitutes for one another” as edge
providers pursue “a critical mass of high-speed broadband subscribers,” but post-transaction, “the option of
including either Charter or TWC in the mix will disappear”).

375 See supra Section V.C.1.a.
376 See supra Section V.C.1.

377 See Charter Response to Information Request at 217. [BEGIN CONF. INFO.]
[END CONF. INFO.]; CHR2-D0J-00000338676, [BEGIN CONF.
INFO ]
[END CONF. INFO.].

378 See Application at 29; 477 Data PN, 30 FCC Rcd at 12749, Exhs. 1a, 1b.
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are likely to result. As noted above, New Charter will have a valuable base of BIAS subscribers and will
be able to act as a gatekeeper to those subscribers by virtue of its network structure and the limited
number of BIAS alternatives available to consumers at the local level. Time Warner Cable personnel
have experience managing that company’s interconnection business to generate revenue,*® and New
Charter will be in a position to use that experience along with its improved bargaining position to
unilaterally increase interconnection prices harming economic efficiency.

119.  The Applicants argue that “New Charter will continue Charter’s history of non-
discriminatory interconnection and traffic management” and further contend that Charter’s new
interconnection policy introduced last July, which the Applicants have committed to maintain post-
transaction, would “extend[] Charter’s practice of reliable settlement-free interconnection.”®® Charter’s
internal documents describe Charter’s [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].%! To the extent that Charter has not exploited its
position as a BIAS provider to generate revenue in the interconnection market, we agree with the
petitioners and commenters who that argue the primary restraint was Charter’s lack of ability.®? Time
Warner Cable, by contrast, is a larger company with a history of charging for interconnection.®® Post-
transaction and in the absence of any conditions, we find that New Charter would likely adopt practices
similar to Time Warner Cable with the ability to charge higher interconnection prices.

120.  The Applicants contend that New Charter would be unable to harm edge providers
because the company would have a smaller BIAS subscriber base than Comcast.®* In making this
argument, the Applicants recognize the concern of many edge providers that Comcast can use its size to
harm edge providers by imposing comparatively higher interconnection prices.*® During its 2014 dispute
with Netflix, some observers claim that Comcast demonstrated its ability to leverage Internet
interconnection into its network in order to pressure Netflix to pay for a direct interconnect agreement
with Comcast.*®¥ The record indicates that Time Warner Cable, despite having fewer subscribers than

379 See Time Warner Cable Response to Information Request, at 96-101 (describing Time Warner Cable’s extensive
experience in managing its interconnection business, including several thousand interconnection agreements).

380 Opposition at 54-55.

31 CHR-FCC-0000312699 at slide 41, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; CHR-FCC-0000304045 at slide 62, [BEGIN
HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].

382 See COMPTEL Petition at 13; OTI Comments at 5.

383 See Time Warner Cable Response to Information Request at 96-101 (describing Time Warner Cable’s extensive
experience in managing its interconnection business, including several thousand interconnection agreements); cf.
Charter Updated Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from John. L.
Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed Oct. 23, 2015)
(Charter Oct. 23, 2015, Updated Response to Information Request) (describing Charter’s recent interconnection
operations, lack of experience with paid peering, and reliance on transit services for Internet connectivity).

384 See Application at 44-45.

385 During the Commission’s consideration of Comcast’s abandoned bid to acquire Time Warner Cable in 2014,
several commenters stated that Comcast was able to exert pressure on edge providers and competitors due to its size.
See, e.g., Packet Host, Inc. Comments, MB Docket No. 14-57, GN Docket No. 14-28, at 1-2 (filed Oct. 2, 2014).
See also Letter from Hershel A. Wancjer, Counsel for Cogent Communications Group, Inc., to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 14-57, at 7 (filed Feb. 2, 2015).

386 See 2015 Open Internet Order, 30 FCC Rcd at 5689-92, paras. 199-201.
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Comocast, has used similar tactics to pressure edge providers to pay for access to its BIAS subscribers.3”
Likewise, AT&T, Verizon, and CenturyLink—companies with large subscriber bases and a high degree
of control of interconnection access to their networks—have all been able to impose paid peering charges
on edge providers.®® While New Charter’s subscriber base would be 12 percent smaller than
Comocast’s,* it will have a sufficiently large subscriber base and control over interconnection to have the
ability to impose higher interconnection prices.**® The Commission’s economic analysis confirms that
interconnection prices are likely to rise if the transaction is completed, with New Charter capturing those
price increases.!

121.  We conclude that, without conditions, New Charter would be able to extract higher
interconnection fees as a result of the transaction. Because New Charter would not face substantial
competition for BIAS subscribers, it would not be incented to pass through to its subscribers a significant
proportion of these additional fees.

387 See TWC-D0J-02000001 at 1, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.].
See also TWC-D0J-02005912 at slide 6, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; TWC-D0J-01371399 at slide 11,
[BEGIN HIGHLY CONF. INFO.] [END HIGHLY
CONF. INFO.]; TWC-D0J-01821385 at slide 7, [BEGIN HIGHLY CONF. INFO.]
[END
HIGHLY CONF. INFO.]; Id. at slides 3-4, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]. See
also infra note 415.

388 See supra Section V.C.1, para. 99.

389 See Application at 45. We note that the data in the Application [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.] from the Form 477 data on New Charter’s market share. See 477 Data
PN, 30 FCC Rcd at 12749, Exh. 1a.

3% It could be argued that increased interconnection revenues might not have any consequences for economic
efficiency if post-transaction the change did nothing more than transfer revenues from edge providers who have
market power in dealing with BIAS providers to New Charter without having any effect on either party’s production
decisions (in both cases the parties, operating as bilateral monopolists, simply maximize profits between them, and
then split their shares). However, the vast majority of edge providers have no market power when dealing with
BIAS providers. Indeed, even the largest of these would likely only have limited if any market power when dealing
with a large BIAS provider like Comcast or New Charter. See, e.g., 2015 Open Internet Order, 30 FCC Rcd at
5689-92, paras. 199-201 (discussing, inter alia, interconnection disputes between Netflix and Comcast). Thus, the
gain in market rents New Charter would obtain as a monopsonist from edge providers would inefficiently reduce
edge provider output, and raise their prices, directly harming the customers of edge providers. One might attempt to
rehabilitate the argument that we reject by noting that in a two-sided market the expectation would be that higher
interconnection fees would lead to lower prices for subscribers, which would raise consumer welfare. We dismiss
this second contention by noting that it is implausible that any increase in interconnection revenues to New Charter
would be fully passed through to subscribers, because of the lack of competition in the local BIAS market.
Consequently, it is even less likely that any fall in subscriber charges would fully offset the harms subscribers
experience in facing higher edge provider prices and a reduced choice of edge provider output. Moreover, for the
reasons given in the 2015 Open Internet Order, the reduced choice of edge provider output is not a factor that New
Charter would fully take into account in making its private profit-maximizing decisions, so it does not, in setting
interconnection and BIAS prices, act to promote economic efficiency or consumer welfare. See 2015 Open Internet
Order, 30 FCC Rcd at 5686-96, paras. 194-206. Thus, while New Charter would take into account the negative
effect of its actions on edge providers and the extent that influences demand for its BIAS offerings, the net effect of
the increase in New Charter’s economic power would be to harm consumers and economic efficiency.

391 See Appendix C, Section 11.B.
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4. Specific Harms to OVDs

122.  We now consider the interconnection-related harms that the transaction poses to video
competition through harms that could impact OVDs specifically. We previously concluded that New
Charter will have a general incentive to discriminate against OVDs because they compete with New
Charter’s affiliated video services.®*> Here, we further find that New Charter will have the ability and
incentive to discriminate against OVDs via the interconnection market. New Charter will have greater
ability to discriminate against OVDs because it will have greater control over interconnection access to its
network, as discussed above.®* Moreover, OVDs are more vulnerable to interconnection-related harms
than most other edge providers because of their intensive networking demands.®** Our economic analysis
supports our conclusion that New Charter will have specific incentive and ability to discriminate against
OVDs via interconnection.®® Restricting interconnection capacity for OVDs does not just pressure OVDs
to pay higher fees for interconnection, it can also reduce the ability of the OVDs to serve their customers,
and potentially driving those customers to switch to New Charter’s affiliated video services.

Accordingly, we determine that the transaction, if not conditioned, would pose a potential harm to video
competition by increasing New Charter’s incentive and ability to harm OVDs via interconnection
practices.

123.  Positions of the Parties. The Applicants argue that New Charter would lack the ability to
foreclose or degrade OVDs.**® They note that Charter’s current interconnection management practices,
such as best-efforts delivery and maintaining [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.] at the company’s interconnection points would prevent New
Charter from harming OVDs.?®" Charter further contends that “[a]cross most of its Cable Modem
Termination System locations, Charter employs [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.] subscriber traffic management software, in which source- and protocol-
agnosticism is hard-coded,” which it claims would prevent New Charter from foreclosing or degrading
specific Internet traffic.3® The Applicants also argue that their commitment to submit interconnection
disputes to the Commission for arbitration would prevent anticompetitive interconnection practices.3*

124.  Several commenters disagree and argue that New Charter would have greater ability to
harm OVDs than the Applicants acting individually. Public Knowledge asserts that “New Charter would
have the leverage to require payments of Internet content companies that must interconnect with it.””4%
DISH argues that, both generally and with respect to interconnection practices, pay-TV replacement OTT
services, sometimes referred to as “virtual MVPDs,” are “particularly vulnerable to blocking and
discrimination on the broadband pipe” because they require high volumes of traffic and are more likely to
be viewed as a competitor to an MVPD service than other OVDs.** DISH also argues that Charter and
Time Warner Cable’s BIAS subscriber bases “are substitutes for one another in an OVD’s attempt to

392 See supra Section V.A, paras. 38-46.

39 See supra Section V.C.3.

39 See infra paras. 125-130.

3% See Appendix C, Section I1.B.

3% See Application at 44-48; Opposition at 52-56.

397 See Charter Response to Information Request at 177; Opposition at 53.

3% Opposition at 54. See also Charter Response to Information Request at 177.
399 See Application at 19; Opposition at 53.

400 pyblic Knowledge et al. Petition at 6.

401 |ynch Decl. at para. 21.
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assemble a mix of broadband BIAS providers sufficient to reach a critical mass of high-speed of high-
speed broadband subscribers” but post-transaction, “the option of including either Charter or [Time
Warner Cable] in the mix will disappear.”4%?

125.  Discussion. We find that the transaction increases New Charter’s ability and incentive to
harm video competition by harming OVDs. As discussed above, New Charter will have a greater ability
to harm OVDs through its enhanced control over interconnection than either Charter or Time Warner
Cable could individually.®®® New Charter will have a greater incentive to use interconnection to harm
these OVDs because OVDs are especially vulnerable and New Charter’s affiliated video services are
likely to pick up subscribers dissatisfied with a congested OVD.4%

126.  OVDs are more susceptible to interconnection-related harms than other edge providers.4%
OVDs are particularly heavy consumers of network resources, requiring up to 5 Mbps for a single High
Definition stream or up to 25 Mbps for a single 4K stream.% Consumers can typically obtain these
amounts of bandwidth only from wired BIAS providers, and, as discussed above, many consumers have
limited options for BIAS capable of supporting robust OVD usage.®” Because OVDs are bandwidth
intensive, their services are particularly affected by congestion at the interconnection point.*® Thus, once
OVDs achieve sufficient scale, they have little choice but to bargain with the largest BIAS providers, like
New Charter, for satisfactory direct interconnection access to BIAS subscribers.

127.  Two of the three Applicants, Charter and Bright House, have limited current ability to
discriminate against OVDs via interconnection. As noted above, BIAS providers that rely heavily on

402 |d. at para. 18.
403 See supra Section V.C.3.
404 See supra Section V.C.3; see also Appendix C, Section 11.B.3.

405 See AT&T-DIRECTV Order, 30 FCC Red at 9214, para. 217 (“OVDs are vulnerable to degradation at the
interconnection point with a broadband Internet access service provider’s last mile network™); Fourteenth Video
Competition Report, 27 FCC Red at 8731, para. 271 (“OVDs rely on high-capacity and high-speed broadband
Internet services that are often owned and controlled by unaffiliated MVPDs”); Id. at 8733, para. 274 (“MVPDs
have the ability and incentive to degrade the broadband service available to unaffiliated OVDs”).

406 See Application at 44; Netflix Response to Oct. 9, 2015, Information and Data Request, transmitted by letter from
Sarah K. Leggin, Counsel for Netflix, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 3 (filed
Oct. 23, 2015) (Netflix Response to Information Request); see also See Connect America Fund et al., Report and
Order, 29 FCC Rcd 15644, 15649-50, para. 17 (2014) (Connect America Fund Report) (finding that HD video
streaming requires 5 Mbps downstream); Netflix, Internet Connection Speed Recommendations,
https://help.netflix.com/en/node/306 (last visited Jan. 21, 2016) (recommending 5.0 mbps for HD quality video
streaming and 25 Mbps for Ultra HD quality); Hulu, Hulu Subscription System Requirements,
http://www.hulu.com/help/articles/19754 (last visited Jan. 21, 2016) (recommending 1.5 Mbps for Standard
Definition video streaming and 3 Mbps for High Definition); Amazon, System Requirements for Streaming on Your
Computer, http://www.amazon.com/gp/help/customer/display html?nodeld=201422810 (last visited Jan. 21, 2016)
(recommending 900 Kbps for Standard Definition video streaming and 3.5 Mbps for High Definition). See also
supra para. 54.

407 See supra para. 64-67.

408 See Netflix Response to Information Request at 3-4 (noting that congestion can reduce the effective bandwidth
for a video stream, and that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO].
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transit to bring traffic onto their networks have less leverage in the market for interconnection access to
their subscribers because they are ill-positioned to act as gatekeepers for access to BIAS subscribers.4®
Charter today [BEGIN CONF. INFO.]

[END CONF. INFO.].410
Under Bright House’s arrangement with Time Warner Cable, Time Warner Cable obtains its Internet
access and manages interconnection for Bright House.*'! [BEGIN CONF. INFO.]

[END CONF. INFO.], Charter and Bright House today do not have the ability to selectively degrade
OVDs via interconnection.*? Despite this disadvantage, however, the record indicates that Charter
[BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].4®

128.  Time Warner Cable, in contrast to the smaller Applicants, is better positioned to exploit
interconnection as a means to harm OVDs. Time Warner Cable maintains [BEGIN HIGHLY CONF.
INFO.] [END HIGHLY CONF. INFO.] transit capacity into its network and has a large
number of peering and settlement-free peering arrangements.** Accordingly, Time Warner Cable can act
as a gatekeeper by allowing the [BEGIN HIGHLY CONF. INFO.] [END CONF. INFO.]
transit routes into its network to congest. Doing so disadvantages OVDs that rely on those routes to
access Time Warner Cable’s customers. The record suggests that Time Warner Cable may have used this
strategy in 2014 to pressure Netflix into a paid peering arrangement, demonstrating its ability to use
interconnection to harm OVDs.#®

409 See supra Section V.C.3.b.

410 Charter maintains transit connections via [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF.
INFO.] providers, and transit accounts for [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.]
percent of Charter’s interconnection traffic. See CHR2-D0J-00000338676, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.]. Netflix, the largest source of traffic among OVDs, reaches Charter subscribers via transit, and represents
[BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] percent of Charter’s total backbone
traffic. See Interconnection White Paper; CHR2-D0J-00000259102 [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

411 See supra Section V.C.1.b.

412 Nevertheless, as discussed in Section V.B.2 supra, both Charter and Bright House do have the ability to impose
retail terms for residential BIAS that may provide obstacles for OVDs or other edge providers.

413 See CHR-D0J-0000109236, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR-DOJ-0000805750, [BEGIN
HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]; CHR2-
D0J-00000259102, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
414 See Time Warner Cable Response to Information Request at Ex. 41.01 [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

415 Drew Fitzgerald and Shalini Ramachandran, Netflix-Traffic Feud Leads to Video Slowdown, Wall St. J. (Feb. 18,
2014) (citing Netflix data, “Over the past three months, starting around the time Netflix made super-high definition
video available to all its subscribers, the average speeds of the company’s prime-time video streams have slowed for
Verizon, AT&T, TWC, and Comcast subscribers. . .”), http://on.wsj.com/1m7zyP2; Press Release, Netflix, Netflix
(continued....)
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129.  The transaction will empower New Charter to force OVDs that are currently able to reach
Charter and Bright House subscribers via transit to directly bargain with New Charter for access to those
subscribers.*® On balance, we find that the transaction will force OVDs to come to New Charter for
access to its subscribers sooner in the development of their businesses, and will increase the fees they are
asked to pay for that access. This could retard upstart OVDs that subscribers might prefer to New
Charter’s affiliated video services. Therefore, we find that New Charter would be more likely and better
able to use interconnection to interfere with OVD service delivery with the purpose of inhibiting or
eliminating OVD competition.

130.  We find that the Applicants have failed to demonstrate that New Charter will be
sufficiently restrained from using the interconnection market to harm OVDs specifically. In defense of
the transaction, Charter points to its previous and current behavior in the interconnection market along
with the fact that current Charter has not acted in a hostile manner towards OVDs, and contends that such
behavior will continue post-transaction.**” The Applicants, however, did not provide an analysis showing
that market forces or other factors would prevent New Charter from imposing a unilateral price rise on
interconnection or from using interconnection to discriminate against OVDs, only arguing that New
Charter’s management would not do so. Based on the analysis above, we conclude that New Charter
would have an increased incentive and ability to use interconnection practices to harm edge providers,
and OVDs in particular. We adopt conditions, described below, to guard against the potential public
interest harm.

5. Conditions

131.  Above we described public interest harms that the transaction is likely to cause in the
interconnection market. We note that the Commission has asserted jurisdiction over the BIAS providers’
Internet traffic exchange arrangements.*® We find that this general statutory provision against unjust or
unreasonable conduct is not a remedy for the transaction-specific harms presented by the proposed
transaction. Accordingly, we impose a limited set of conditions related to interconnection. Specifically,
we impose a mandatory interconnection condition that will ensure that a competitive market for access to
New Charter’s networks exists, and a disclosure condition that will allow the Commission to detect
abusive behavior by New Charter.

a. Mandatory Interconnection

132.  We determine that a mandatory interconnection condition is necessary to mitigate
transaction’s interconnection-related harms. By requiring that large backbone providers, CDNs, and edge
providers have reliable, unfettered access to New Charter subscribers for seven years, we believe that
New Charter will be constrained from harming the public interest in the interconnection market. For the
reasons discussed above,*° we believe this is an appropriate duration to allow the interconnection market
to evolve and for edge providers to mature to a position where they will be more resilient to potentially

(Continued from previous page)
ISP Speed Index for August (Sept. 8, 2014) (“In the U.S., interconnection agreements with AT&T, Time Warner
Cable, and Verizon resulted in significant increases in Internet speeds for all three providers in August.”),
https://media.netflix.com/en/company-blog/netflix-isp-speed-index-for-august-1. See also Appendix C, Section
11.3.a; 2015 Open Internet Order, 30 FCC Rcd at 5690-92, para. 200-01 (citing and quoting, inter alia, comments
discussing Netflix and congestion disputes).

416 See supra Section V.C.3.

417 See Application at 19, 23, 50-51; Opposition at 52-56.

418 2015 Open Internet Order, 30 FCC Rcd at 5686-5696, paras. 194-206.
419 See supra Sections V.C.3-V.C.4.
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anticompetitive practices. Such a condition ensures that there will be a competitive market for access to
New Charter subscribers, preventing the company from acting as a gatekeeper to its subscribers.

133.  InJuly 2015, Charter adopted a new interconnection policy that enables third parties to
interconnect with it through settlement-free peering if they can meet certain prerequisites.*?® Charter
committed to keeping the policy in place for the new company after the transaction until December 31,
2018.421 Netflix describes Charter’s Peering Policy as “a welcome and significant departure from the
efforts of some BIAS providers to collect access tolls on the Internet” and added that this commitment
“will promote efficient interconnection with online content providers and with the transit and content
delivery services that smaller online content providers rely on to reach their customers.”#?? Netflix further
states that this “enforceable merger condition will ensure that consumers will receive the fast connection
speeds they expect.”*?®* However, the record shows that Charter secured Netflix’s support for the
transaction only after it reached an interconnection agreement with it,*?* and Netflix appears to be the only
OVD currently able to satisfy all the requirements of the July Peering Policy.

134.  Several commenters argued that Charter’s original commitment was lacking.*?® We
agree, and as result, we adopt a condition that modifies Charter’s proposed terms, including less
burdensome interconnection location requirements,*? a clearer augmentation provision,**” more
reasonable trial“® and suspension?® policies, and a longer duration.**® These modifications ensure that a

420 5ee Charter, Charter Communication’s IP Interconnection Policy and Requirements, https://www.charter.com/
browse/content/peering (last visited Jan. 27, 2016); Charter Jul. 15, 2015, Peering Policy Ex Parte Letter at 1.

421 See Charter Jul. 15, 2015, Peering Policy Ex Parte Letter at 1.

422 _etter from Christopher D. Libertelli, Vice President of Global Public Policy for Netflix, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 1 (filed July 15, 2015) (Netflix Jul. 15, 2015, Ex Parte Letter).

423 Id

424 The record indicates that [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]. See CHR2-D0J-00000065506 at 3, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR2-DOJ-
00000675516, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR2-D0J-00000100665, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY
CONF. INFO.].

425 pyblic Knowledge argues that Charter’s Peering Policy, as originally submitted, is not adequate because it
protects only “some large Internet companies” and that any such commitment must be “fair to all Internet content
companies, not just those large enough to negotiate legal and policy documents with Charter.” Public Knowledge
Petition et al. at 7. New America’s Open Technology Institute expresses similar views, asserting that “The
Commission must also ensure that New Charter’s interconnection policy benefits not just large edge providers and
transit companies, but also smaller startups and future innovation that could compete with established Internet
companies.” OTI Comments at 5-6.

426 See COMPTEL Petition at 15; Letter from Joseph C. Cavender, Vice President and Assistant General Counsel,
Level3, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed Oct. 20, 2015) (Level3 Ex Parte
Letter).

421 See COMPTEL Petition at 15; Level3 Ex Parte Letter at 2.
428 See COMPTEL Petition at 14; Level3 Ex Parte Letter at 2.
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larger proportion of traffic into New Charter’s network will be available for settlement-free
interconnection, clarify that transit, CDNSs, and edge providers may all qualify for settlement-free
interconnection, and permit these third-parties greater flexibility to grow their traffic in response to
consumer demand.

b. Interconnection Disclosure

135.  Because interconnection agreements are frequently subject to non-disclosure agreements,
we are concerned that abusive behavior by New Charter could go unnoticed. To ensure that we are able
to detect any such behavior, we impose a condition that requires New Charter to file all interconnection
agreements with the Commission.“3* This condition will continue for seven years after the transaction
closes.*

136. We agree with New America’s Open Technology Institute that this interconnection
disclosure measure is necessary to enable the monitoring of New Charter’s future interconnection
agreements’ terms to determine whether the combined entity is using such agreements to deny or impede
access to its networks in ways that limit competition from rival edge providers. In addition to giving the
Commission notice if anticompetitive practices arise, the simple act of disclosure may deter such
practices in the first place. Therefore, we conclude that requiring New Charter to disclose such
agreements to the Commission is necessary to address the increased risk of anticompetitive practices by
the combined entity.*®

C. Open Internet Order Related Commitments

137.  The Applicants have committed that the merged entity would not block or throttle
Internet traffic or engage in paid prioritization and have agreed to submit interconnection disputes to the
Commission for resolution on a case by case basis, for three years, regardless of the outcome of the
litigation concerning the 2015 Open Internet Order.** The Applicants further state that they would not
engage in specific practices, such as usage-based billing, which, according to the Applicants, would also
preclude them from implementing zero-rating.*® As discussed above, we impose a condition to prevent
New Charter’s use of data caps or usage-based billing. Here, we evaluate the Applicants’ pledge to abide
by portions of the 2015 Open Internet Order.

(Continued from previous page)
429 See COMPTEL Petition at 16; Level3 Ex Parte Letter at 2.

430 INCOMPAS notes that because the OVD market is still developing, “it is important that the Commission allow
sufficient time for OVD competition to further develop,” and recommends that Charter’s policy commitment endure
for seven years from closing. COMPTEL Petition at 14. See also Public Knowledge et al. Petition at 8; DISH
Petition at 12-13; Level3 Ex Parte Letter; OTl Comments at 5; Letter from Corie Wright, Director of Global Public
Policy, Netflix, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 1 (filed Jan. 29, 2016) (stating
that “an enforceable and long-standing [interconnection] condition will support growing demand for online
services”).

431 See infra Appendix B, Section 111.3.

432 For the reasons discussed above, we think this is an appropriate duration to allow edge providers to mature into
more resilient participants in the interconnection market. See supra para. 132.

433 We will not release interconnection agreements to the public as part of this condition.

434 Application at 18-19; Application, Declaration of Christopher L. Winfrey, Chief Financial Officer and Executive
Vice President, Charter, transmitted by letter from John L. Flynn, Counsel for Charter, and Matthew A. Brill,
Counsel for Time Warner Cable, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at para. 13 (filed
June 25, 2015) (Winfrey Decl.).

435 Application at 3, 18-19; Winfrey Decl. at 13.
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138. New America asserts that the Applicants’ promise to adhere to existing law, i.e., to abide
by the 2015 Open Internet Order, should be given no weight as the Order is already the “law of the
land.”*¢ DISH observes that the Applicants joined in challenging the 2015 Open Internet Order, and
notes that the Applicants only commit to abide by a subset of Open Internet rules, including the three
bright line rules (no blocking, no throttling, no paid prioritization)—but with respect to the no
unreasonable interference or disadvantage rule and the general anti-discrimination standard, the
Applicants commit only to observing those rules in limited ways related to additional fees, zero rating,
data caps, and interconnection.*¥”

139.  Discussion. We agree with commenters that the 2015 Open Internet Order is the law.
The Applicants may not determine with which specific provisions of the 2015 Open Internet Order they
will comply, and with which they will not. Because the 2015 Open Internet Order already governs the
Applicants, we give no weight to the Applicants’ commitment to follow it.

D. Competition in Video Distribution

140. In this section, we assess potential harms to competition in the provision of video
services to consumers. Specifically, we examine potential harms posed by market concentration and the
loss of potential competition among the Applicants. We conclude that the relevant product market for
evaluating the record on market concentration is “multichannel video programming service” as offered by
all MVPDs and that the relevant geographic market is the local market where consumers select MVPD
services. Because the proposed transaction would not result in a meaningful reduction to competition, we
find that the proposed transaction would not likely lead to harm to video competition in these markets.

1. Background

141.  This transaction involves the combination of three entities that each deliver video
programming to consumers. As background for our analysis, we first provide an overview of the video
programming distribution industry.

142.  Today there are primarily three types of entities that deliver video programming to
consumers—~broadcast television stations, MVPDs, and OVDs.*® We focus this industry description on
MVPDs and the evolution of OVD services because our analysis of the public interest benefits and harms
considers in substantial part the competitive effects of the transaction on those services.**°

436 OT1 Comments at 5-6. New America states that the Applicants deserve credit for proposing a voluntary
commitment to interconnect on nondiscriminatory terms, but that the duration of the proposed condition is too short
to ensure that Charter’s nondiscriminatory interconnection practices carry over. Further, New America states that
the merged entity should not be allowed to enter into exclusive arrangements that require interconnecting parties to
send all of their traffic directly to it, and that interconnecting parties should not be forced into exclusivity
arrangements that foreclose their ability to route their traffic through alternate routes. New America believes that
the merged entity’s interconnection policy should not benefit just large edge providers and transit companies, and
that it must also commit to robust transparency.

37 DISH Petition at 56-57.
438 See Sixteenth Video Competition Report, 30 FCC Rcd at 3256-59, paras. 2-11.

439 We do not consider broadcast television station competition as part of our analysis of the relevant distribution
market herein. The Commission previously determined that broadcast television service is not sufficiently
substitutable with MVPD service to constrain potential MVVPD price increases and therefore has declined to include
broadcasters in the MVPD product market. Comcast-NBCU Order, 26 FCC Rcd at 4255-56, para. 40; News Corp.-
Hughes Order, 19 FCC Rcd at 509, para. 75 (citing Competition, Rate Deregulation, and the Commission’s Policies
Relating to the Provision of Cable Television Services, Report, 5 FCC Rcd 4962, 5003, para. 69 (1990)); EchoStar-
DIRECTV HDO, 17 FCC Rcd at 20607-09, paras. 109-15. We find no evidence in this proceeding to warrant a
change to the Commission’s previous determination.
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143.  MVPDs include incumbent cable operators and cable overbuilders,*° direct broadcast
satellite (DBS) providers, such as DIRECTYV and DISH, and telephone companies, such as AT&T and
Verizon, which provide MVPD services.** MVPDs bundle linear programming networks into groups of
channels or “tiers”*2 and sell this programming to subscribers, deriving revenues from subscription fees
and the sale of advertising time they receive through their carriage agreements.** MVPDs primarily
deliver video programming services using their own facilities.*** As part of an MVPD subscription, many
MVPDs also offer VOD and TV Everywhere (TVE) services, which allow subscribers to access a
selection of programming at a time of their choosing and on a variety of in-home and mobile, Internet-
connected devices.*s

144.  Where capable, MVVPDs may offer their subscribers such video services as part of a
bundle that may include BIAS and voice telephony.*¢ Bundled services are one way that MVPDs
differentiate themselves from their rivals.*” These bundles are usually offered at a discount to purchasing
the parts of the bundle separately.*®

145. OVDs offer consumers choices that may either complement the consumer’s MVPD
services or compete directly with some or all of the video services MVPDs provide.*® Most OVDs today
do not offer a substantial amount of the most popular video programming that is provided by MVPDs,
including live sports programming and local broadcast programming. Nor do most OVDs offer bundles
of linear programming such as those offered by MVVPDs. The number and types of OVDs have grown
significantly over the last few years and include programmers, content producers and owners, affiliates of

440 Overbuilders are generally defined as companies that build additional cable systems “over” one that already
exists and offer consumers a competitive alternative. See Sixteenth Video Competition Report, 30 FCC Rcd at 3265
n.59.

441 The two largest telephone company MVPDs are Verizon and AT&T, which respectively provide such service as
FiOS and U-Verse. See generally Sixteenth Video Competition Report at 30 FCC Rcd. at 3263-64, para. 27. In July
2015, the Commission approved the merger of AT&T and DIRECTV. See AT&T-DIRECTV Order, 30 FCC Rcd
9131.

442 Linear television channels are streams of programming that offer video programs on a specific channel at a
specific time of day. See Sixteenth Video Competition Report, 30 FCC Rcd at 3260, para. 18; see also Promoting
Innovation and Competition in the Provision of Multichannel Video Programming Distribution Services, Notice of
Proposed Rulemaking, 29 FCC Rcd 15995 (2014) (MVPD Definition NPRM) (seeking comment on a proposal to
define “linear video” as a “stream of video programming that is prescheduled by the programmer”).

443 News Corp. and DIRECTV Group, Inc. and Liberty Media Corp. for Authority to Transfer Control,
Memorandum Opinion and Order, 23 FCC Rcd 3280, para. 30 (2008) (Liberty Media-DIRECTV Order). We note
that the Commission recently sought comment on the interpretation of the statutory definition of “MVPD” and on
whether that definition includes certain Internet-based distributors of video programming. See MVPD Definition
NPRM, 29 FCC Rcd 15995.

444 see Sixteenth Video Competition Report, 30 FCC Rcd at 3260-61, paras. 19, 21. See also MVPD Definition
NPRM, 29 FCC Rcd at 15995, para. 20 (“the Commission has previously held that an entity need not own or operate
the facilities that it uses to distribute video programming to subscribers in order to qualify as an MVPD.”).

445 gee Sixteenth Video Competition Report, 30 FCC Rcd at 3260, para. 18, 3294-96, paras. 95-100.
446 See id. at 3288, para. 81, 3297, para. 101.

447 See id.

448 See id. at 3288, para. 81.

449 See id. at 3352-53, para. 215.
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online services, retailers, manufacturers, and MVPDs.*° The types of services that OVDs offer vary
widely. For instance, some OVDs (e.g., Netflix, Hulu, and Amazon Prime) offer primarily on-demand
programming, which may include some combination of original programming and full length movies and
television programs.®! In addition, several online video services (e.g., Sling TV and Sony Vue) have
launched recently that offer access to popular linear networks in a manner similar to MVPD services.*>
Some programmers also have introduced subscription services (e.g., CBS All Access and HBO Now) that
offer access to their linear and on-demand programming online without an MVPD subscription.**
Although the number of consumers who are relying on OVD exclusively (or in conjunction with over-the-
air broadcasting) services to access video programming is growing, the majority of consumers still
purchase video services from traditional MVPDs.*4

2. Relevant Markets

146.  In order to determine whether New Charter’s increased share of MVPD subscribers poses
potential for competitive harm, we first define the relevant product and geographic markets. We conclude
that the relevant product market for evaluating the record on market concentration is “multichannel video
programming service” as offered by all MVPDs.* We further conclude that the relevant geographic
market is a local market where consumers select MVPD services.

450 See id. at 3353-63, paras. 216-35. Further, some devices that access OVDs, such as Roku and Amazon Fire TV,
function as aggregators. See id. at 3362, para. 233. It is difficult at this time to determine to what extent individual
OVDs have grown because rating/viewing information is non-standard and limited. See id. at 3365-66, para. 242.
However, Netflix publicly reports its subscriber and revenue figures for its online streaming service. Netflix
reported 43 million streaming subscribers in the United States at the end of 2015. Netflix, Inc., Annual Report
(Form 10-K) at 19 (Jan. 28, 2016).

41 An example of an OVD providing on-demand programming is Hulu, which includes programs that originally
aired the previous day on broadcast and MVPD television. See Hulu, http://www hulu.com/tv (last visited Mar. 10,
2016). Examples of OVDs offering combinations of original programming and full length movies and television
shows are Netflix and Amazon. See Sixteenth Video Competition Report, 30 FCC Rcd at 3359, para. 229, 3361-62,
para. 232; Press Release, Amazon.com, Inc., Amazon Original Series Alpha House and Betas to Premier This Month
(Nov. 4, 2013), http://phx.corporate-ir net/phoenix.zhtml?c=176060&p=irol-newsArticle&ID=1871791. In
addition, Verizon has launched a free, ad-supported, and “mobile first” video service called Go90 that allows users
to watch video content, including some non-broadcast network content, on-demand via a mobile device and over a
connection provided by any wireless provider. See Press Release, Verizon, For Your Entertainment Pleasure: We
Present go90 (Oct. 1, 2015), http://www.verizon.com/about/news/your-entertainment-pleasure-we-present-go90.

452 See, e.9., Press Release, DISH Network Corp., Sling TV to Launch Live, Over-the-Top Service for $20 Per
Month; Watch on TVs, Tablets, Computers, Smartphones, Game Consoles (Jan. 5, 2015),
http://about.dish.com/printpdf/1407; Press Release, Sony Corp., Sony Network Entertainment International and
Sony Computer Entertainment Unveil PlayStation™ Vue, A New Cloud-Based TV Service That Pioneers the Future
of Television (Nov. 13, 2014), http://prn.to/IXAWnNBB.

453 See, e.g., Tess Stynes and Keach Hagey, CBS to Roll Out Internet-Delivered Version of Showtime, Wall St. J.
(May 7, 2015), http://on.wsj.com/1ImMNYp; Joe Flint, CBS Launches Online Subscription Video Service, Wall St.
J. (Oct. 16, 2014), http://on.wsj.com/1DfelfU; Joe Flint and Shalini Ramachandran, HBO to Launch Stand-Alone
Streaming Service, Wall St. J. (Oct. 15, 2014), http://on.wsj.com/1vvr6AK.

454 See, e.9., Keach Hagey, Cord-Cutting Is Accelerating, Wall St. J. (Dec, 10, 2015), http://on.wsj.com/INHX58N,
(citing a study published by eMarketer and stating that “the total number of households that don’t subscribe to pay-
TV—a combination of cord-cutters and the far more common “cord-nevers” who had never signed up in the first
place—will hit 20.8 million by the end of 2015 . . . or about 17% of U.S. households™). In contrast, there are
approximately 101 million MVPD subscribers. See Sixteenth Video Competition Report, 30 FCC Rcd at 3256, para.
2.

4% See AT&T-DIRECTV Order, 30 FCC Rcd at 9159-60, para. 68; Comcast-NBCU Order, 26 FCC Rcd at 4255-56,
para. 40; News Corp.-Hughes Order, 19 FCC Rcd at 501, para. 53.
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147.  Positions of the Parties. Some commenters suggest that because most consumers
purchase a bundle of pay-TV and broadband service, the correct product market to examine is the market
for the sale of cable services or MVPD services to consumers.*® Some commenters also suggest that the
Commission should examine New Charter’s market share on a regional or DMA basis.*’

148.  Commenters argue that the transaction would increase the concentration of the MVPD
industry at the local, regional, and national levels.**® NAB contends that post-transaction, the top four
MVPDs would control 79 percent of the nationwide MVVPD market (measured in terms of subscribers),
and the top three would control two-thirds.**® Commenters note that, in certain geographic regions, New
Charter would hold a greater percentage of MVVPD subscribers—and an even higher percentage of cable
subscribers—than its nationwide MVPD market share reflects.*®® Commenters also argue that regional
consolidation as a result of the transaction would deter entry and competition by overbuilders and lead to
higher prices for consumers.** In particular, commenters argue that the transaction would exacerbate the
existing disparity in programming costs paid by the Applicants versus overbuilders, which would further
limit the competitiveness of overbuilders.*?2 NAB argues that economic literature supports the contention

4% pyblic Knowledge et al. Petition at 9, 11; COMPTEL Petition at 5-6, 8; Hawaiian Telcom Comments at 7-8, 22.
Hawaiian Telcom argues that due to the unique characteristics of the Hawaiian market, DBS service and broadcast
television should be excluded from any analysis of the product market in Hawaii. Hawaiian Telcom Comments at 7-
9. Additionally, as noted above, DISH contends that Sling TV competes as a substitute for traditional pay-TV
services. DISH Petition at 15-16; DISH Reply at 12-13; DISH Feb. 26, 2016, Ex Parte Letter at 2.

457 public Knowledge et al. Petition at 9; NAB Petition at 6-7.

48 See, e.9., NAB Petition at 5-10; OT1 Comments at 1; WGAW Petition at 2-4, 11-12; Public Knowledge et al.
Petition at 10-11; COMPTEL Petition at 5-7; DISH Petition at 3; Free Press Petition at 18; Hawaiian Telcom
Comments at 10-20. According to NAB, New Charter would “control 40 percent or more of the entire MVPD
market in 112 DMASs — or 53 percent of all DMAs in the country.” NAB Petition at 6-7.

459 NAB Petition at 9.
460 pyblic Knowledge et al. Petition at 9; NAB Petition at 6-7; Hawaiian Telcom Comments at 2-3, 9.

461 NAB Petition at 7; Public Knowledge et al. Petition at 17; Petition to Deny of Lincolnville Networks, Inc.,
Tidewater Telecom, Inc., and Unitel, Inc., MB Docket No. 15-149, at 3-4 (filed Oct. 13, 2015) (Maine Rural
Petition); Lincolnville Networks, Inc., Tidewater Telecom, Inc., and Unitel, Inc. Reply, MB Docket No. 15-149, at 4
(filed Nov. 12, 2015) (Maine Rural Reply); Hawaiian Telcom Comments at 17-20; see also INCOMPAS Jan. 15,
2016, Ex Parte Letter at 1-5 (offering economic analysis to demonstrate that New Charter would be able to use its
greater bargaining leverage to negotiate for lower affiliate fees from programmers, which would in turn give ita
competitive advantage that would deter entry and expansion by overbuilders). Maine Rural contends that New
Charter should provide it with access to cable television transmissions received at its local headends at terms
comparable to local New Charter (currently Time Warner Cable). Maine Rural Petition at 10. Maine Rural also
submits that New Charter should be required to temporarily waive, for a minimum period of 6 years, “access to the
enhancement of local number portability (“LNP”) in its provisioning of cable telephone service in the service area of
any rural telephone company with which it was not competing prior to January 1, 2014,” until the rural telephone
company has comparable access to video programming and any USF support or intercarrier compensation issues
have been resolved with respect to the rural telephone company. Id. Maine Rural contends such a condition is
necessary to ensure universal service to rural areas and alleges that the rural carriers in Maine already find it difficult
to compete with Time Warner Cable and will find it more difficult after the transaction. Id. at 4-5, 9. We find that
the harms alleged by Maine Rural are not transaction-specific; for instance, the rural carriers in Maine will face the
same level of competition as was the case before the transaction.

462 pyblic Knowledge et al. Petition at 17; COMPTEL Petition at 8-13; Cincinnati Bell Comments at 11-14, 21-23;
Hawaiian Telcom Comments at 17-20; Stop the Cap Comments at 13-15; Cincinnati Bell Reply at 1-6; Hawaiian
Telcom Reply at 4-5; INCOMPAS Reply at 8-12; ITTA Reply at 6-8; NTCA Reply at 4-6; Letter from Markham C.
Erickson, Counsel for INCOMPAS, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 1-2 (filed
Dec. 4, 2015) (INCOMPAS Dec. 4, 2015, Ex Parte Letter); Letter from Jill Canfield, Vice President — Legal and
(continued....)
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that clustering leads to higher prices for consumers.*3 Commenters also argue that New Charter could
use its broadband profits to subsidize its video offerings and thereby undercut video competitors,
including OVDs, on price.**

149.  Inaddition, DISH argues that the transaction would eliminate potential competition from
the Applicants building out in each other’s local territories, particularly in large markets where they serve
adjacent geographic areas and such overbuilding would be more likely to occur.*® Finally, commenters
allege that the transaction would eliminate the possibility of competitive entry by one or more of the firms
into the others’ markets by offering virtual services outside their physical footprints.®

150.  The Applicants argue that, consistent with Commission precedent, the relevant product
market for analysis is “multichannel video programming service as offered by all MVPDs” and highlight,
in particular, video services offered by Verizon, AT&T, and Google as competitive services that have
successfully entered the market in recent years.*s” In addition, the Applicants contend that the market for
the sale of MVPD services to consumers is local in nature.® The Applicants further argue that DMAs
are not an appropriate geographic market because consumers choose among services available in their
homes, not among services available across town.“®® Moreover, the Applicants contend that because they
serve distinct geographic areas, the transaction would not result in a loss of competition or consumer
choice for MVPD services.*” The Applicants also argue that the video distribution market is competitive

(Continued from previous page)
Industry and Assistant General Counsel, NTCA, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at
1-2 (filed Jan. 29, 2016) (NTCA Jan. 29, 2016, Ex Parte Letter); Letter from Stop Mega Cable Coalition to Marlene
H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 8 (filed Feb. 24, 2016) (Stop Mega Cable Coalition Feb. 24,
2016, Ex Parte Letter). INCOMPAS suggests the Commission should explore a video programming purchasing
cooperative as an “alternative, non-merger means of achieving video programming purchasing efficiencies,” while
at the same time mitigating “the harm to future broadband competition by allowing potential broadband entrants to
join and narrow the programming cost disparity between Applicants and smaller, competitive broadband service
providers.” INCOMPAS Reply at 10. By contrast, Free Press contends that any programming cost savings from the
transaction would be “miniscule.” Free Press Petition at 23.

463 NAB Petition at 7 (citing Philip Reny and Michael Williams, The Deterrent Effect of Cable System Clustering on
Overbuilders, 35 Economics Bulletin 519 (2015)); Hal Singer, Does Clustering by Incumbent Cable MSOs Deter
Entry by Overbuilders? (2003), http://ssrn.com/abstract=403720; National Association of Broadcasters Reply at 4-5
(NAB Reply).

464 Free Press Petition at 35-39; WGAW Petition at 24-26; Stop Mega Cable Coalition Feb. 9, 2016, Ex Parte Letter
at 9; DISH Feb. 26, 2016, Ex Parte Letter at 3.

465 DISH Petition at 4, 32, 58-63; DISH Dec. 2, 2015, Ex Parte Letter at 2; see also Free Press Reply at 19. DISH
recognizes that overbuilding between cable operators has been limited in the past but argues that the increasing
opportunity to secure BIAS revenues has made the economic case for overbuilding more attractive today. DISH
Petition at 61.

466 WWGAW Petition at 36; DISH Petition at 47-49, 54, 63; Free Press Reply at 18-19; WGAW Reply at 21-22; DISH
Feb. 12, 2016, Ex Parte Letter, Attach. at 24.

467 Opposition at 43-44 (citing AT&T-DIRECTV Order, 30 FCC Rcd at 9159, para. 68).
468 Application at 42; Opposition at 42.

469 Opposition at 42. Moreover, the Applicants argue that even under a DMA-level analysis, the transaction poses
no harm because among the top 20 DMAs, New Charter would be the largest MVVPD in four markets (the same four
in which Time Warner Cable and Bright House are the largest MVPDs today), and the transaction would lead to
increased concentration in six DMAs, five of which are DMAs where New Charter would not be among the two
largest MVVPDs following the transaction. Id. at 42-43.

470 Application at 42-43; Scott Morton Decl. at para. 5; Opposition at 52; see also Free State Comments at 16-17;
Information Technology& Innovation Foundation Comments at 2-3 (ITIF Comments). The Applicants
(continued....)
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and dynamic, and would remain so following the transaction, noting that they face competition in local
markets from DBS providers and overbuilders.** The Applicants contend that, contrary to Free Press’s
assertions, New Charter would not be able to use its broadband profits to cross-subsidize its video service
and thereby undercut competitors on price.*”2 In particular, the Applicants argue that such a strategy
would be unlikely to lead to subscriber gains given the competitiveness of the video distribution market,
and that doing so would reduce New Charter’s ability to reinvest in broadband innovation to compete in
the broadband market.*”® Moreover, they contend that the greater reach and density of New Charter’s
cable systems would produce public interest benefits, including an improved ability to compete for and
serve enterprise customers and regional and national advertisers, as well as the improved ability for
Charter to market itself.*™

151.  The Applicants also dispute assertions that New Charter’s programming cost savings
would harm other video distributors.*”> According to the Applicants, no economic theory supports the
argument that some competitors’ input prices should be kept artificially high to aid other would-be
competitors.#’® In addition, they argue that commenters’ allegations rest on the flawed assumption that a
provider’s decision about whether or not to enter a market depends upon the incumbent provider’s
costs.*”” The Applicants also argue that to the extent there is a problem with volume discounts, it is an
industrywide issue and is therefore beyond the scope of this proceeding.”® Moreover, the Applicants
maintain that given increases in programming costs in recent years, New Charter’s ability to lower its
programming rates to the level of Time Warner Cable’s should be viewed as a consumer benefit.+”®

152.  Discussion. We first consider the relevant product and geographic market definitions for
video distribution in the proposed transaction. We consider the relevant product market consistent with
Commission precedent and the analytical framework and principles outlined by the 2010 DOJ/FTC
Horizontal Merger Guidelines. Consistent with Commission findings in prior transactions, we conclude

(Continued from previous page)
acknowledge that two or more Applicants have a residential broadband subscriber in the same census block in 617
census blocks, but argue that this data likely overstates the extent of any actual overlap, and that the overlaps
identified are smaller than overlaps the Commission has deemed unproblematic in the past. Application at 42-43;
Opposition at 52.

471 Application at 59-60.

472 Opposition at 57.
473 Id.

474 Application at 33-40; Opposition at 43, 52, 78.

475 Opposition at 58-61; see Letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC,
MB Docket No. 15-149, at 3 (filed Jan. 29, 2016) (Charter Jan. 29, 2016, Ex Parte Letter), Attach., Surreply
Declaration of Michael L. Katz, at paras. 20-33 (Katz Surreply Decl.); Letter from Samuel L. Feder, Counsel for
Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed Feb. 9, 2016) (Charter Feb. 9,
2016, Ex Parte Letter). For a discussion of allegations that lower programming payments by New Charter would
reduce investment by programmers, see Section VV.G.5.b, infra.

476 Opposition at 59. The Applicants claims that lower programming costs for New Charter would not lead to higher
programming costs for other distributors are discussed in Section V.G.6, infra.

477 Charter Feb. 9, 2016, Ex Parte Letter at 2 (noting that “Google Fiber has recently entered markets where there
was already a larger incumbent MVVPD whose relative size would have given it an advantage in terms of
programming costs”).

478 Opposition at 61.

479 |d. at 25-28, 58-59; Charter Feb. 9, 2016, Ex Parte Letter at 2. The Applicants claims regarding the nature and
extent of the transaction-specific benefits are discussed in Section V1.B below.
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that the relevant product market for evaluating the record on market concentration is “multichannel video
programming service” as offered by all MVPDs.*® In addition, consistent with the prior Commission
decisions, we find that, for most consumers today, OVD services are not substitutes for MVPD
services.*®! Rather, as we note in our description of current industry conditions discussed above,*¥2 OVDs
typically offer consumers choices that may either complement their MVPD services or compete with
some portion of the services MVPDs offer, such as VOD. Given the development of additional and new
OVD services and the proliferation of new technologies and devices that allow consumers to view video
programming sold by OVDs on their computers, phones, and televisions, we acknowledge that OVDs
have the potential to become substitutes for MVPD services with a market presence that is sufficient to
counter an increase in price or decrease in quality by a hypothetical monopolist.*® Despite the increased
number of OVDs and increased consumer use of OVD services, however, we do not have evidence on the
record that any OVD would, in the near term, discipline a hypothetical monopolist. Even assuming that
OVDs such as Sling TV and Sony Vue are current market competitors, news reports of their current
estimated subscribership imply that they are today niche competitors whose inclusion in the market
definition would not materially alter the Applicants’ shares or our competitive effects analysis.*®*

480 See AT&T-DIRECTV Order, 30 FCC Rcd at 9159-60, para. 68; Comcast-NBCU Order, 26 FCC Rcd at 4255-56,
para. 40; News Corp.-Hughes Order, 19 FCC Rcd at 501, para. 53. We do not reach a determination as to whether,
as Hawaiian Telcom suggests, DBS providers should be excluded from analysis of the MVPD market in Hawaii.
See Hawaiian Telcom Comments at 7-9. We find that, regardless of whether DBS providers are included or
excluded, the transaction would not result in any change in the number, or market share, of MVVPDs serving the
Hawaiian market because only one of the Applicants (Time Warner Cable) serves that market today.

481 See AT&T-DIRECTV Order, 30 FCC Rcd at 9159-60, para. 68; Comcast-NBCU Order, 26 FCC Rcd at 4269,
para. 79; see also United States v. Microsoft, 253 F.3d 34, 52-5454 (D.C. Cir. 2001) (excluding “middleware”
software from the definition of the relevant product market because of its present non-interchangeability with
Windows, notwithstanding its long-term future potential). In the Comcast-NBCU Order, the Commission found that
instances of consumers replacing MVPD services with OVD services were “relatively infrequent.” Comcast-NBCU
Order, 26 FCC Rcd at 4269, para. 79. Consumers may choose to cancel their MVPD service (“cord cutters”),
reduce their MVPD spending (“cord shavers”), or forego subscribing to an MVPD service in the first place (“cord
nevers”). While observers differ on the degree to which these behaviors are occurring today, estimates continue to
be relatively small. See Sixteenth Video Competition Report, 30 FCC Rcd at 3395-97, paras. 301-04. The vast
majority of consumers who watch OVD video programming also subscribe to an MVPD service, indicating that
many consumers view the services as complements, rather than substitutes. Sixteenth Video Competition Report, 30
FCC Rcd at 3289, para. 84, 3352-53, para. 215; see also Annual Assessment of the Status of Competition in the
Market for the Delivery of Video Programming, Fifteenth Report, 28 FCC Rcd 10496, 10557-58, para. 132 (2013)
(Fifteenth Video Competition Report) (noting that Netflix has reported that the overwhelming majority of its
subscribers also subscribe to an MVVPD). Notably, however, some recently launched linear online video services
may be emerging as closer substitutes for MVPD services. See, e.g., DISH Feb. 12, 2016, Ex Parte Letter, Attach.
at 17 (noting that “[v]ery few Sling TV subscribers also subscribe to a linear MVPD service”).

482 See supra paras. 142-145.

483 See AT&T-DIRECTV Order, 30 FCC Rcd at 9159-60, para. 68. We note further that the Commission has sought
comment on the interpretation of the statutory definition of “MVPD” and on whether that definition includes certain
Internet-based distributors of video programming. See MVPD Definition NPRM, 29 FCC Rcd 15995. As the
Commission has stated, however, that proceeding will not define or opine on which services or providers are in the
same relevant product market as a service designated as an MVPD. Id. at 16002, para. 15 n.33.

484 For instance, estimates suggest that Sling TV subscribers currently number in the hundreds of thousands, and
Sony Vue is available in New York, Los Angeles, Chicago, Philadelphia, Dallas, San Francisco and Miami. See Jeff
Baumgartner, Sling TV to Reach 2M Subs This Year: Analyst, Multichannel News (Jan. 15, 2016),
http://www.multichannel.com/news/content/sling-tv-reach-2m-subs-year-analyst/396570; Press Release,
PlayStation, PlayStation Vue Live TV Service Expands (Nov. 12, 2015), http://prn.to/1SgW9Ld.
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Therefore, as we analyze the transaction’s competitive effects, we consider any potential competitive
harms that may arise from the transaction that would delay or minimize OVD entry into the market.

153.  Inaddition to the relevant product market discussed above, we also consider the relevant
geographic market consistent with Commission precedent and the analytical framework and principles
outlined in the 2010 DOJ/FTC Horizontal Merger Guidelines.*® In previous transactions, the
Commission defined the relevant market as local.*¢ Consistent with past practice and the record before
us, for the purposes of analyzing market concentration arguments raised in the record, we define the
relevant geographic market as a local market in which consumers select MVPD services. Consumers
make decisions based on the MVPD services available to them at their residences, as they are unlikely to
move in order to change providers.*®” In previous transactions involving MVPDs, the Commission
defined the relevant geographic market for MVPD services as the franchise area of the local cable
operator, and we do so again here.*® Moreover, our analysis and the record evidence confirm that the
Applicants do not serve entire DMASs and indeed face different competitors in different parts of any given
DMA.# Therefore, a DMA is not the ideal geographic area for analyzing changes in concentration that
result from this transaction.

3. Potential Effects

154.  Using the market definitions described above, we evaluate the potential competitive
effects in video distribution from the transaction. We find that the transaction is unlikely to result in a
loss of competition or potential competition in the distribution of MVPD services to consumers. We find
that, in the overwhelming majority of franchise areas, the Applicants today do not compete head-to-head
for video subscribers.*? In addition, we find that any overlap between the Applicants’ footprints is not
significant enough to appreciably affect concentration. Most consumers would not lose a video
competitor as a direct result of the transaction in any relevant geographic area, nor would the transactions
significantly increase the concentration of video subscription services in any local market. Moreover,
even if we consider consumers’ options for purchasing bundles that include both video and broadband
services, we find no significant reduction in competition or consumer choice as a result of the transaction.

155. We also do not find that the transaction would make overbuilding by the Applicants into
another MVPD’s territories less likely. We note that despite the current appeal of expanding broadband
revenues, the Applicants have not overbuilt each other to date. Additionally, we find no evidence in the
record that the Applicants have contemplated overbuilding into another incumbent MVPD’s territory, nor

485 See, e.9., AT&T-DIRECTV Order, 30 FCC Rcd at 9160, para. 69; Comcast-NBCU Order, 26 FCC Rcd at 4256-
57, para. 42; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20610, para. 119.

486 See, e.9., AT&T-DIRECTV Order, 30 FCC Rcd at 9160, para. 69; Comcast-NBCU Order, 26 FCC Rcd at 4256-
57, para. 42; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20610, para. 119.

487 See, e.g., AT&T-DIRECTV Order, 30 FCC Rcd at 9161-62, para. 71; Comcast-NBCU Order, 26 FCC Rcd at
4256-57, para. 42; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20610, para. 119.

488 See, e.9., Comcast-NBCU Order, 26 FCC Rcd at 4256-57, para. 42; Liberty Media-DIRECTV Order, 23 FCC
Rcd at 3281, para. 32; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20610, para. 119.

489 See Charter Response to Information Request, Exhibits 107(b)-1, 107(b)-2; Time Warner Cable Response to
Information Request, Exhibits 80b-01, 80b-02. For example, both Charter and Time Warner Cable today operate in
the Los Angeles DMA, but serve distinct and separate geographic areas within that DMA. Accordingly, consumers
in Los Angeles are unable to switch between Charter and Time Warner Cable.

4% According to the Applicants, two or more Applicants have a residential broadband subscriber in the same census
block in 617 census blocks, or “significantly less than 1% of the census blocks that make up the merged company’s
footprint.” See Application at 42; Opposition at 52. This represents well under 0.01 percent of all census blocks in
the United States.
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is there evidence that they have any plans to enter into each other’s service territories.

156.  Several commenters assert that, if they did not merge, the Applicants could compete
head-to-head with other cable operators through over-the-top entry outside their current cable
footprints.** There are conflicting allegations in the record about Charter’s plans with regard to
expanding its online video service offerings. Charter states that it has not and does not have any plans to
offer an OVD service.*? By contrast, DISH asserts that “Charter has already quietly launched an OTT
service targeted toward its broadband-only customers™ and that the transaction “will only stoke its interest
in this service, and therefore its incentive to thwart or destroy competing OTT services.”*® DISH further
contends that documents show Charter has [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.].#* DISH claims that Charter executives [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].*% Charter responds that “DISH misunderstands the documents it
cites.”% According to Charter, [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.].#" Charter claims that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].*®®¢ Moreover,
Charter contends that documents describing Charter’s attempts [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].4®

157.  We find speculative the arguments that the transaction would materially decrease the
likelihood that the Applicants would launch an out-of-footprint OVD service. In fact, some evidence
cited by DISH may suggest that New Charter’s increased scale following the transaction could improve
its ability to acquire the programming rights necessary to launch a non-facilities-based online video
service.® There is some evidence that [BEGIN HIGHLY CONF. INFO.]

[END

491 See WGAW Petition at 36; DISH Petition at 47-49, 54, 63; Free Press Reply at 18-19; WGAW Reply at 21-22;
DISH Feb. 12, 2016, Ex Parte Letter, Attach. at 24.

492 See Charter Jan. 14, 2016, Ex Parte Letter at 7.

493 DISH Dec. 7, 2015, Ex Parte Letter at 5.

4% DISH Dec. 21, 2015, Ex Parte Letter at 5-6; see also DISH Feb. 12, 2016, Ex Parte Letter, Attach. at 24.
4% DISH Dec. 21, 2015, Ex Parte Letter at 6.

4% Charter Jan. 14, 2016, Ex Parte Letter at 7.

497 |d. DISH claims that Charter’s Spectrum Guide App, such as offered on Roku devices, meets the common
definition of “an OTT content delivery platform” and is therefore properly characterized by DISH as such. DISH
Jan. 27, 2016, Ex Parte Letter at 11.

498 Charter Jan. 14, 2016, Ex Parte Letter at 7.

499 Id

500 See DISH Dec. 7, 2015, Ex Parte Letter at 5 (citing CHR2-D0OJ-00000066980 at 7, [BEGIN HIGHLY CONF.
INFO ]

[END HIGHLY CONF.
INFO.].
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HIGHLY CONF. INFO.].5% In October 2015, Charter announced the release of a Spectrum Guide
Application on Roku devices that “provides Charter customers an additional way to view the content they
have purchased with their cable TV service.”% In addition, Charter is “testing in certain markets a cable
TV product—Spectrum Stream and Spectrum Stream Plus—utilizing a Roku device that receives IP
transmissions over Charter’s private network.” There is also some evidence that [BEGIN HIGHLY
CONF. INFO.]

[END HIGHLY CONF. INFO.].5* We have found no evidence that the transaction would affect these
plans. In particular, [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.].5% Moreover, DISH has launched a nationwide online video service; AT&T
has announced plans to launch its OVD by year’s end;> and several other MVVPDs and programmers

501 See, e.g., Time Warner Cable Response to Information Request at 10, 56 [BEGIN HIGHLY CONF. INFO.]
[END
HIGHLY CONF. INFO.], Exhibit 3(d)-02 at 1, [BEGIN HIGHLY CONF. INFO]

[END HIGHLY CONF. INFO.]; Time Warner Cable Updated Response to
Sept. 21, 2015, Information and Data Request, transmitted by letter from Matthew A. Brill, Counsel for Time
Warner Cable, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed Nov. 4, 2015) (Time
Warner Cable Nov. 4, 2015, Updated Response to Information Request) [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.].

502 Charter Updated Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from John L.
Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 1-2 (filed Nov. 3,
2015) (Charter Nov. 3, 2015, Updated Response to Information Request); Charter Response to Information Request
at 140, 317-18.

503 Charter Nov 3, 2015, Updated Response to Information Request at 2. Similarly, in late 2015, Time Warner Cable
began testing a video offering that allows Time Warner Cable BIAS customers to subscribe to Time Warner Cable
TV service delivered via a Roku box. See Jeff Baumgartner, TWC Launches Roku Trial in NYC, Multichannel News
(Nov. 9, 2015), http://www.multichannel.com/news/content/twc-launches-roku-trial-nyc/395196.

504 See, e.g., Charter Response to Information Request at 96-97 [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.], Exhibit 12-22 at 4-5, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.], Exhibit 23-8 at 5, [BEGIN HIGHLY CONF.
INFO ]

[END HIGHLY CONF. INFO.].
55 See, e.g., CHR2-FCC-00000073505 at 9-10, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

506 Press Release, AT&T, AT&T To Launch Three New Ways to Access & Stream DIRECTV Video Content Later
This Year (Mar. 1, 2016), http://about.att.com/story/three new ways to access and stream directv video
content.html.
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have launched video services that are available without a traditional cable television subscription.5%
There is no evidence in the record that New Charter would be better able to withstand the competitive
pressure to launch its own online video service than Charter is today. We find that, regardless of New
Charter’s online video plans, there would still be several video options, including DBS and OVD
services, remaining in the markets served by the Applicants post-transaction.

158.  The record does not indicate that clustering would remove a competitor or inhibit
competition in any geographic market at issue in this transaction. NAB highlights the possibility that
clustering may inhibit competition in particular geographic markets and has cited studies which support
its claims.>® The Applicants, however, already operate large clusters in many of their service areas. We
do not believe that additional clustering as a result of the transaction would significantly increase barriers
to entry or reduce the competitive viability of overbuilders. For instance, even when examined at the
DMA or metropolitan level, the transaction would not substantially increase the concentration of MVPD
subscribers in any market.>® In addition, we find that Charter’s use of nationwide pricing alleviates
concerns that New Charter would engage in anticompetitive behavior with regard to pricing and reject
requests from commenters to impose pricing conditions on New Charter.51°

159.  For the reasons stated above, we conclude that the transaction is unlikely to substantially
lessen competition in the market for the provision of video services to consumers either between the
Applicants or between the Applicants and other incumbent video competitors. Although we find that the
Applicants do not compete head-to-head for MVPD subscribers in local markets, this does not mean that
there is no possible theory of harm based on New Charter having a larger nationwide share of MVPD
subscribers. The primary input for MVPD services is video programming.5t Accordingly, we discuss
elsewhere in this Order arguments that the combination of Charter, Time Warner Cable, and Bright House
has the potential to increase the combined entity’s bargaining leverage or monopsony power as an
upstream buyer of programming, which New Charter then may be able to use to harm competition in
downstream video distribution.5?

E. Competitors’ Access to Programming

160.  Because Time Warner Cable and Bright House each own both video programming and
cable distribution networks, we examine whether New Charter would have an increased incentive or
ability to either temporarily or permanently foreclose New Charter’s video distribution rivals from access

507 See, e.g., Shalini Ramachandran and Lisa Beilfuss, Comcast Launches Streaming Service for Cord-Cutting
Customers, Wall St. J. (July 13, 2015), http://on.wsj.com/1KOVYKYy; Lisa Beilfuss, HBO Now Is Available to Apple,
Cablevision Users, Wall St. J. (Apr. 7, 2015), http://on.wsj.com/1Dg082V.

508 See NAB Petition at 7 (citing Philip Reny and Michael Williams, The Deterrent Effect of Cable System
Clustering on Overbuilders, 35 Economics Bulletin 519 (2015)); Hal Singer, Does Clustering by Incumbent Cable
MSOs Deter Entry by Overbuilders? (2003), http://ssrn.com/abstract=403720); NAB Reply at 4-5.

509 See Charter Nov. 3, 2015, Updated Response to Information Request at 38-39. In total, there are 41 DMAs in
which the three Applicants overlap. Among these 41 DMAs, there are ten in which the subscriber share gain,
defined as the difference between New Charter’s share and the maximum of the pre-transaction shares among the
three Applicants, is greater than five percent, with none exceeding approximately 15 percent. See Appendix C,
Section I11.A., Table 25. Specifically, in the Los Angeles DMA, Time Warner Cable currently serves approximately
29.0 percent of MVPD subscribers, and adding Charter’s subscribers would raise the percentage to 34.6 percent.

See Appendix C, Section I11.A., Table 25; Charter Nov. 3, 2015, Updated Response to Information Request at 38-39.

510 See Cincinnati Bell Comments at 18-19 (urging the Commission to require New Charter to price uniformly
throughout a DMA).

511 See infra Section V.E.1.

512 See infra Section V.F.
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to, or raise rivals’ prices for, the video programming in which it would have an interest. The transaction
would give New Charter a significantly larger footprint and increase its number of subscribers, giving it
greater market power to engage in such exclusionary strategies. We find that the Commission’s existing
program access rules®s are adequate to address any potential harms to competition posed by the vertical
combination of programming and distribution assets specific to this transaction.

1. Background

161.  Firms that own video programming networks typically both produce their own
programming and acquire programming others produce. They package and sell this programming as a
network or networks to MVPDs and OVDs for distribution to consumers.># In turn, to provide
multichannel video services to subscribers, MVPDs and OVDs combine programming into bundles for
distribution on either their cable, satellite, fiber, or wireless networks, or in the case of certain OVDs, on
the public Internet.5*> Programming typically distributed on these systems can be offered by over-the-air
broadcast stations, national program networks—including news, entertainment, and special interest
networks—regional sports networks (RSNs), and various non-sports regional networks.5

162.  Typically, programmers are compensated in part through license fees MVPDs and OVDs
pay. License fees vary based on the value of the programming, the number of subscribers the distributor
serves, and the programming tier on which the programming is placed, with a higher number of
subscribers generally resulting in lower per-subscriber programming license fees.5” Programmers also
usually earn revenues from advertising sales.5®

163.  Video programming varies significantly in terms of its characteristics, focus, and subject
matter.*® The Commission has found previously that neither distributors nor their subscribers view
networks with similar programming as perfect substitutes for one other.5® The Commission thus has

513 47 CFR 88 76.1001 et seq.

514 Applications for Consent to the Transfer of Control of Licenses from Comcast Corporation and AT&T Corp.,
Transferors, to AT&T Comcast Corporation, Transferee, Memorandum Opinion and Order, 17 FCC Rcd 23246,
23258, para. 34 (2002) (Comcast-AT&T Order).

515 See, e.g., Liberty Media-DIRECTV Order, 23 FCC Rcd at 3281, para. 33; Adelphia-TWC Order, 21 FCC Rcd at
8236, para. 65; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20653, para. 245; Comcast-NBCU Order, 26 FCC Rcd at
4262-63, paras. 60, 63.

516 |_iberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 35; Adelphia-TWC Order, 21 FCC Rcd at 8236,
para. 66; News Corp.-Hughes Order, 19 FCC Rcd at 504, para. 59. Entravision urges the Commission to define a
separate submarket for Latino focused programming. Petition to Deny of Entravision Communication Corp., MB
Docket No. 15-149, at 3-6 (filed Oct. 13, 2015) (Entravision Petition), Attach., Economic Analysis of the Effects of
the Proposed Merger of Charter Communications, Time Warner Cable, and Bright House Networks on Program
Providers Serving the Latino Market, para. 19 (Kwoka Analysis). The record before us in this transaction provides
insufficient evidence to define a Latino programming market. See infra Section V.G.5.b(ii).

517 EchoStar-DIRECTV HDO, 17 FCC Rcd at 20654 para. 249 (citing Implementation of Section 11 of the Cable
Television Consumer Protection and Competition Act of 1992, Further Notice of Proposed Rulemaking, 16 FCC
Recd 17312, 17322 paras. 10-11 (2001)); News Corp.-Hughes Order, 19 FCC Rcd at 502 para. 55.

518 |iberty Media-DIRECTV Order, 23 FCC Rcd at 3281, para. 34; Adelphia-TWC Order, 21 FCC Rcd at 8236,
para. 65; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20654, para. 249.

519 Liberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 35; Adelphia-TWC Order, 19 FCC Rcd at 8236,
para. 66; News Corp.-Hughes Order, 9 FCC Rcd at 504, para. 59.

520 |iberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 35; News Corp.-Hughes Order, 21 FCC Rcd at 504,
para. 59.
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concluded that markets that include video programming are differentiated product markets.>? In the past,
the Commission has also found that at least a portion of video programming subscribers consider certain
types of programming as so vital or desirable that they are willing to switch to a different distributor in
order to gain or retain access to that programming.>?> The Commission has recognized that such
“marquee” or “must have” programming can include “a broad portfolio of national cable programming in
addition to RSN and local broadcast programming.”’>?®

164.  The Commission has found in previous transactions that the area in which the program
owner licenses its programming reasonably defines the relevant geographic market for video
programming.?* For national programming networks, therefore, the relevant geographic market is
national in scope.”® Such networks are generally licensed to distributors nationwide, and, in some cases,
are licensed internationally.>® In contrast, with respect to RSNs and other regional networks, the
Commission has concluded in previous transactions that the relevant geographic market is regional .5’ In
general, contracts between sports teams and RSNs limit the relevant geographic market to the
“distribution footprint” the owner of the programming establishes.5?

2. Program Access

165.  Congress enacted the program access regime to address concerns that the vertical
integration of cable systems with video programming assets creates or increases a possible incentive and
ability for cable operators to favor their own, affiliated companies over unaffiliated MVPDs in the terms
and conditions of licensing their affiliated programming.5® Thus, as Congress directed, the program
access rules the Commission adopted require vertically integrated cable operators, and, more recently,
common carrier video distributors, to offer competing MVVPDs access to their affiliated programming on
non-discriminatory rates, terms, and conditions, and prohibit such distributors from discriminating among
MVPDs in the sale of their programming.®® MVPDs seeking enforcement of the program access

52! Liberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 35; Adelphia-TWC Order, 21 FCC Rcd at 8236,
para. 66; News Corp.-Hughes Order, 19 FCC Rcd at 504, para. 59.

522 |iberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 35; Adelphia-TWC Order, 21 FCC Rcd at 8236-37,
para. 66; see also Adelphia-TWC Order, 21 FCC Rcd at 8270-71, para. 46.

523 Comcast-NBCU Order, 26 FCC Rcd at 4260, para. 52.

524 iberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 37; Adelphia-TWC Order, 21 FCC Rcd 8237,
para. 68; News Corp.-Hughes Order, 19 FCC Rcd at 506, para. 64.

52 |iberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 37; Adelphia-TWC Order, 21 FCC Rcd 8237,
para. 68; News Corp.-Hughes Order, 19 FCC Rcd at 506, para. 66.

526 |iberty Media-DIRECTV Order, 23 FCC Rcd at 3282 para. 37; Adelphia-TWC Order, 21 FCC Rcd 8237,
para. 68; News Corp.-Hughes Order, 19 FCC Rcd at 506, para. 66.

527 Liberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 37; Adelphia-TWC Order, 21 FCC Rcd 8237,
para. 68; News Corp.-Hughes Order, 19 FCC Rcd at 506, para. 66.

528 |iberty Media-DIRECTV Order, 23 FCC Rcd at 3282, para. 37; Adelphia-TWC Order, 21 FCC Rcd 8237,

para. 68; News Corp.-Hughes Order, 19 FCC Rcd at 506, para. 66. In the case of broadcast television programming,
the Commission has found DMAs to define the relevant geographic market for each individual broadcast station.
See Liberty Media-DIRECTV Order, 23 FCC Rcd at 3283, para. 37 & n.116; News Corp.-Hughes Order, 19 FCC
Rcd at 506, para. 65.

529 See 1992 Cable Act § 2(a) (5), 47 U.S.C. § 521 (2012).

530 47 CFR 88 76.1001-02; 76.1004. See also Revision of the Commission’s Program Access Rules, Report and
Order, MB Docket Nos. 12-68, 07-18, 05-192, Further Notice of Proposed Rulemaking, MB Docket No. 12-68,
Order on Reconsideration in MB Docket No. 07-29, 27 FCC Rcd 12605 (2012) (2012 Program Access Order);
Review of the Commission’s Program Access Rules and Examination of Programming Tying Arrangements, First
(continued....)
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protections may initiate an adjudicatory proceeding with the Commission by filing a program access
complaint.5® In reviewing previous mergers involving the vertical integration of programming and
distribution interests, the Commission has at times found increased incentive and ability to withhold or
raise prices of certain types of programming, and imposed conditions to augment the program access
rules. For example, where a cable operator also controlled programming such as an RSN or broadcast
network, the Commission has imposed an obligation to engage in a baseball-style arbitration proceeding
if initiated by an aggrieved MVPD.5%2

3. RSNs and Other Sports Programming

166.  Presently, Time Warner Cable owns two RSNs—Time Warner Cable SportsNet and
Time Warner Cable Deportes—that carry Los Angeles Lakers basketball games and other regional
programming.®® The Applicants state that Time Warner Cable also manages the distribution of SportsNet
LA, which carries Los Angeles Dodgers games, and provides affiliate sales, advertising sales, and
production and technical services to SportsNet LA.*3* According to the Applicants, Time Warner Cable
also possesses a 26.83 percent minority interest in SportsNet N, but does not control its management,
strategic direction, or distribution rights.5® In addition, Time Warner Cable owns 15 other RSNSs, of
which 13 include Division I college sports programming, while two carry some Spanish-language Major
League Baseball (MLB) games.**® Time Warner Cable also owns two local sports networks, OC16 and

(Continued from previous page)
Report and Order, 25 FCC Rcd 746 (2010) (2010 Program Access Order), aff’d in part and vacated in part sub
nom. Cablevision Systems Corp. et al. v. FCC, 649 F.3d 695 (D.C. Cir. 2011).

581 47 CFR § 76.1003. See also 47 U.S.C. § 548(d); 2012 Program Access Order, 27 FCC Rcd at 12640-48, paras.
52-64; 2010 Program Access Order, 25 FCC Rcd at 777-87, paras. 46-57. The Commission also has allowed rules
banning exclusive contracts for satellite cable programming or satellite broadcast programming between any cable
operator and any cable-affiliated programming vendor in areas served by a cable operator to expire. See 2012
Program Access Order, 27 FCC Rcd at 12607, para. 1; see also 47 U.S.C. § 548(c)(2)(D).

532 See, e.g., Comcast-NBCU Order, 26 FCC Rcd at 4241, 4260, 4262, 4358, 4364-70, paras. 4, 54, App. A Sections
I1, VII, and VI1II; News Corp.-Hughes Order, 19 FCC Rcd at 514, 552-555, 572-575, 631-632, paras. 87, 173-177,
220-223, Apps. B and C; Adelphia Order, 21 FCC Rcd at 8207, 8274, 8275-76, paras. 5, 156, 159-161, App. B,
Sections B.2-3. In reviewing the Comcast-NBCU merger, the Commission broadened the arbitration condition to
apply to Comcast-NBCU’s broad portfolio of national programming, limited discovery in arbitration, and adopted a
standstill condition, permitting an MVPD to continue carrying the programming during arbitration of the dispute.
Comcast-NBCU Order, 26 FCC Rcd at 4260, 4358, 4365, 4368, paras. 51-54, App. A, Sections II, VII.LA.5, and D.3.
The Commission also allowed MVPDs to demand standalone final offers for Comcast-NBCU’s broadcast, RSN and
cable programming or any bundle of programming made available to another MVVPD. Id. at 4262, 4364, para. 57,
App. A. Section VII A.2.

533 Application at 11; Time Warner Cable Response to Information Request at 30, 34, 37, 40, 161.

53 Application at 11; Time Warner Cable Response to Information Request at 33, 162. The Applicants state that
Time Warner Cable does not possess an ownership interest in SportsNet LA. Application at n.18; Time Warner
Cable Response to Information Request at 33, 162.

53 Application at 11; Time Warner Cable Response to Information Request at 49-50. Thus, we conclude that New
Charter would not control licensing of SportsNet NY and note that, despite this significant ownership interest, no
commenters specifically allege that New Charter would withhold or raise prices of SportsNet NY. The significance
of attributable interests in programming is discussed at Section V.E.4.3, infra.

536 Time Warner Cable Response to Information Request at 30-32, 34, 37, 40, 161. The additional RSNs are: (1)
OC Sports (Hawaii); (2) Time Warner Cable Sports Channel Kansas City; (3-6) Time Warner Cable Sports
Channels in Albany, Buffalo, Rochester, and Syracuse NY; (7) Time Warner Cable Sports Channel Nebraska; (8)
Time Warner Cable Sports Channel Raleigh, Charlotte, Greensboro, and Wilmington, NC and Columbia, Florence
and Myrtle Beach, SC; (9-11) Time Warner Cable Sports Channels in Cincinnati/Dayton, Cleveland/Akron, and
Columbus/Dayton, Ohio; (12) Time Warner Cable Sports Channel North Dallas, El Paso, South-Austin, San
(continued....)
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SURF Channel, which operate in Hawaii and carry Hawaiian high school sports and surfing, respectively,
but which neither Time Warner Cable nor Charter consider RSNs.5” Time Warner Cable also holds a
6.35 percent share in the MLB Network, stating that this interest provides only the rights to distribute
MLB content on its own systems, not to license such content for distribution on third-party systems.5*® In
addition to this Time Warner Cable sports programming, Bright House owns one local sports channel
carrying Florida high school sports that it distributes exclusively®® and “a minimal (non-attributable)
interest in the MLB Network.”**® Charter owns no programming, “other than a small number of local
origination channels whose programming Charter does not license for distribution by third parties.””>*

167.  Vertical integration of programming controlled by Time Warner Cable’s RSNs, with
Charter, Time Warner Cable and Bright House programing distribution networks requires an analysis of
whether the transaction increases the Applicants’ incentive and ability to disadvantage competing
distributors by withholding access to, or raising the price of, this programming.5*? In the Commission’s
recent review of the proposed Comcast-Time Warner Cable-Charter transaction, Time Warner Cable was
accused of harming competition in video distribution by demanding excessive prices for SportsNet LA,
which airs Los Angeles Dodgers games.> Because Time Warner Cable still controls distribution of
SportsNet LA, we pay close attention to possible incentives to withhold or raise prices of RSN
programming in this transaction.

168.  Positions of the Parties. The Applicants assert that Time Warner Cable’s “limited
number of RSNs does not pose any competitive problems.”** According to the Applicants, the
significant cost of acquiring distribution rights and contractual terms compel Time Warner Cable to seek
the broadest possible distribution of its RSNs.>* With respect to Time Warner Cable’s failure to obtain

(Continued from previous page)
Antonio and Corpus Christie, and RGV, Texas; (13) Time Warner Cable Sports Channel Milwaukee/Green Bay,
WI; (14) Time Warner Cable Special Events; and (15) Canal de Tejas. Id.

537 Time Warner Cable Response to Information Request at 30; Charter Response to Information Request at 80. The
Commission’s most recent discussion of an RSN defines it as “any non-broadcast video programming service that
(1) provides live or same-day distribution within a limited geographic region of sporting events of a sports team that
is a member of Major League Baseball, the National Basketball Association, the National Football League, the
National Hockey League, NASCAR, NCAA Division | Football, NCAA Division | Basketball Liga de Béisbol
Profesional de Puerto Rico, Baloncesto Superior Nacional de Puerto Rico, Liga Mayor de Futbol Nacional de Puerto
Rico, and the Puerto Rico Islanders of the United Soccer League’s First Division, and (2) in any year, carries a
minimum of either 100 hours of programming that meets the criteria set forth in subheading 1, or 10% of the regular
season games of at least one sports team that meets the criteria of subheading 1.” 2012 Program Access Order, 27
FCC Rcd at 12643-12644, para. 56.

538 Time Warner Cable Response to Information Request at 33, 164.

539 Application at 50 n.131-132; Charter Response to Information Request at 101.
540 Advance/Newhouse Response to Information Request at 17.

%41 Charter Response to Information Request at 84; Application at 7-9.

542 See, e.g., Comcast-NBCU Order, 26 FCC Rcd at 4254, para. 36.

543 See City of Los Angeles Comments, MB Docket No. 14-57, at 2 (filed Aug. 25, 2014); Petition to Deny of
COMPTEL, MB Docket No. 14-57, at 38 (filed Aug. 25, 2014); National Hispanic Media Coalition Comments, MB
Docket No. 14-57, at 15 (filed Aug. 25, 2014); Petition to Deny of Sports Fans Coalition, MB Docket No. 14-57 at
27-28 (filed Aug. 25, 2014).

54 Application at 52.

55 Id.; Charter, Time Warner Cable and Advance/Newhouse, White Paper, Analysis of Video Programming
Foreclosure Issues Involving Time Warner Cable SportsNet and SportsNet LA, para. 1, (RSN Foreclosure Analysis
(continued....)
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broad distribution of SportsNet LA, Time Warner Cable asserts that it has committed publicly to enter
into binding arbitration with any MVPD seeking to carry SportsNet LA, and the Applicants state that
New Charter intends to continue to abide by this pledge for a period of three years from the close of the
transaction.>® The Applicants also claim that the Commission’s program access rules and complaint
process combined with the Applicants’ offer to enter arbitration are sufficient to allow any distributor
believing it has been improperly denied access to SportsNet LA programming to seek relief.57

169.  The Applicants provide an analysis of video programming foreclosure issues involving
Time Warner Cable SportsNet and SportsNet LA that concludes that the transaction is unlikely to lead to
permanent foreclosure or increased prices for Time Warner Cable SportsNet or permanent foreclosure of
SportsNet LA.>% For Time Warner Cable SportsNet, the analysis compares the profitability to New
Charter of not renewing expiring licensing agreements in hopes of gaining additional subscribers, relative
to the profitability of renewing the expiring licensing agreements.5*® The analysis concludes that
subscribers would not leave rival MVVPDs in order to receive Time Warner Cable SportsNet at a sufficient
rate to make permanent foreclosure more profitable for New Charter than renewing the licensing
agreements.5® For SportsNet LA, the analysis first asserts that SportsNet LA has not been a successful
venture for Time Warner Cable.> The analysis further concludes that if Time Warner Cable’s current
inability to license SportsNet LA to rival MVVPDs is based on a foreclosure strategy, then the transaction
would not lead to transaction-specific harm based on such a strategy.5%? Concluding that a permanent
foreclosure analysis as done in past transactions cannot be performed because no rival MVPDs currently
carry SportsNet LA,52 the analysis then estimates the effect of the transaction on the maximum price
another distributor (i.e., AT&T/DIRECTYV) would be willing to pay for SportsNet LA, and the difference
between the minimum price that New Charter would find acceptable and the minimum price that Time
Warner Cable would have found acceptable absent the transaction.®* The analysis ambiguously
concludes that, [BEGIN HIGLY CONF. INFO.]

[END HIGLY CONF. INFO.] .5

(Continued from previous page)
White Paper), transmitted by letter from Samuel Feder, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC,
MB Docket No. 15-149 (filed Dec. 3, 2015) (Charter Dec. 3, 2015, Ex Parte Letter).

546 Application at 52; Time Warner Cable Response to Information Requests at 41; Charter Dec. 3, 2015, Ex Parte
Letter. Currently SportsNet LA is carried by Time Warner Cable, Bright House, and, since announcement of the
transaction, Charter. RSN Foreclosure Analysis White Paper at paras. 2, 34. Time Warner Cable SportsNet is
carried by all MVPDs in Los Angeles except DISH. Id. at para. 2.

547 Application at 52-53.
548 RSN Foreclosure Analysis White Paper at paras. 4-5, 32.
549 Id. at paras. 12-21.

550 |d. at para. 22. The Analysis also concludes that departure rates would be sufficiently low to allow New Charter
to obtain only “very small” per subscriber price increases for Time Warner Cable SportsNet. Id. at para. 27.

51 1d. at para. 38. The analysis states that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. Id.
%52 |d. at para. 39.
%53 |d. at para. 42.
554 1d. at para. 51.
555 |d. at para. 55.
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The analysis further concludes, “[T]The minimum acceptable price to New Charter post-merger would be
somewhat higher than the minimum price acceptable to Time Warner Cable pre-merger.””*%

170.  Hawaiian Telcom Services Company (Hawaiian Telcom), a small company offering
MVPD service in Hawaii, claims that Time Warner Cable has leveraged its control of OC Sports, a
Hawaii RSN televising University of Hawaii football and other intercollegiate sports, to raise Hawaiian
Telecom’s costs by previously not allowing it to resell commercial airtime for local advertising to other
potential advertisers.®” In addition, according to Hawaiian Telcom, Time Warner Cable previously
required it to carry OC Sports on its basic tier, increasing Hawaiian Telcom’s “non-compensable costs”
and inhibiting free channel positions and marketing.5*® Hawaiian Telcom admits that Time Warner Cable
stopped making these demands during the Commission’s review of the proposed Comcast-Time Warner
Cable merger, but “strongly suspects” that New Charter would resume making them if this transaction is
approved.5®® Further, according to Hawaiian Telcom, Time Warner Cable refuses to allow Hawaiian
Telcom to purchase the Time Warner Cable-produced and televised OC16 channel, which shows Hawaii
high school sports that are very popular.5®® The lack of this channel, according to certain Hawaiian
Telcom potential, current and former customers, has caused a “meaningful portion of those surveyed” to
not subscribe, disconnect, or be dissatisfied with Hawaiian Telcom’s video services.* Finally, Hawaiian
Telcom complains that it is “not allowed to air” the SURF channel, which covers Hawaii surfing and is
included in Time Warner Cable’s Hawaii cable line-up.%6? Hawaiian Telcom asks the Commission to
impose conditions on New Charter that would grant it access to Time Warner Cable’s RSN for five years
and “require continued access by MVPDs in Hawaii to RSN networks and all University of Hawaii sports
through long term contracts in accordance with current terms and conditions.”®® It also asks for
conditions prohibiting exclusive contracts for carrying Hawaii high school sports and access to “amateur
Hawaii high school sports on a live basis at fair market rates and conditions, as well as access to SURF
channel at fair market rates and conditions, [both] subject to compulsory arbitration.”%*

556 |d. at para. 56.

557 Hawaiian Telcom Comments at 12; Hawaiian Telcom Comments, Declaration of Jason Fujitsu, Vice President,
Consumer Sales and Marketing, Hawaiian Telcom Services Company, Inc., at para. 7 (Fujitsu Decl.).

558 Hawaiian Telcom Comments at 12; Fujitsu Decl. at para. 8.

559 Hawaiian Telcom Comments at n.50; Fujitsu Decl. at para. 8. Hawaiian Telcom also complains that Time
Warner Cable only negotiates one-year contracts for OC Sports. Hawaiian Telcom comments at 13; Fujitsu Decl. at
para. 8.

560 Hawaiian Telcom Comments at 13; Fujitsu Decl. at para. 9.

%61 Hawaiian Telcom Comments at 13; Fujitsu Decl. at para. 9.

%62 Hawaiian Telcom Comments at 13; Fujitsu Decl. at para. 10.

%63 Hawaiian Telcom Comments at iii, 21; Hawaiian Telcom Reply at 5.

564 Hawaiian Telcom Comments at 21; Hawaiian Telcom Reply at 5. Only a few other commenters raise
withholding or raising prices of RSNs as a possible harm to competition in this transaction. US Telecom mentions
the value of RSN programming and asserts generally that, “In recent years, US Telecom member companies have
been the victims of cable withholding RSNs.” Letter from Jonathan Banks, Senior VP, Law & Policy, US Telecom
to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 6 (filed Nov. 12, 2015) (US Telecom Nov. 12,
2015, Ex Parte Letter). The Sports Fans Coalition and belN SPORTS assert that New Charter would be able to
prevent streaming or MVVPD competitors from acquiring must have programming such as RSNs. Letter from David
Goodfriend to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 1 (filed Feb. 15, 2016) (belN
SPORTS and Sports Fans Coalition Feb. 15, 2016, Ex Parte Letter); Letter from David Goodfriend to Marlene H.
Dortch, Secretary, FCC, MB Docket No. 15-149, at 1 (filed Mar. 17, 2016) (beIN SPORTS and Sports Fans
Coalition Mar. 17, 2016, Ex Parte Letter). The Sports Fans Coalition and beIN SPORTS raised their concerns for
the first time in their Feburary 16, 2016 Ex Parte Letter. Under the pleading schedule established for this
(continued....)
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171.  Inresponse to these claims, Time Warner Cable states that in 2011, Hawaiian Telcom
actually requested access to a Time Warner Cable pay-per-view package consisting of University of
Hawaii football and basketball games, and a separate linear OC Sports Channel including University of
Hawaii baseball, volleyball and diving.®®® According to Time Warner Cable, it had made a business
decision not to license the linear OC Sports Channel to other distributors, and therefore offered only its
pay-per-view package to Hawaiian Telcom.%®® “Soon thereafter” Time Warner Cable changed its decision
and licensed OC Sports Channel to Hawaiian Telcom on August 31, 2011, and has subsequently renewed
the license agreement annually, with one renewal occurring several months after the Commission’s
review of the proposed Comcast-Time Warner Cable transaction ended.*” The Applicants’ economic
expert Dr. Scott Morton also states that Hawaiian Telecom’s claims are not transaction-specific because
Charter and Bright House do not operate in Hawaii today, and the transaction would cause no change in
the Applicants’ market share in Hawaii.5®

172.  Discussion. Based on the record before us, we find that the transaction is not likely to
harm competition due to New Charter’s control of Time Warner Cable’s RSNs. Though we acknowledge
Commission precedent concerning the uniqueness of RSN programming,° this transaction will not create
any increased incentive and ability to foreclose or raise prices of RSN programming because New Charter
will not increase its share of video subscribers or homes passed in most of the regions in which it is
acquiring RSN programming. With regard to the Los Angeles RSNSs, the change in MVPD concentration
across the Los Angeles metropolitan area caused by the transaction would be slight. Charter today serves
under five percent of Los Angeles area subscribers. Thus the transaction would be unlikely to
significantly increase the Applicants’ incentive or ability to foreclose access to, or raise prices of, the Los
Angeles RSNs.

173.  To further investigate the issue concerning the Los Angeles RSNs, the Commission
analyzed the Applicants’ submission regarding foreclosure of Time Warner Cable SportsNet and

(Continued from previous page)
proceeding, comments and petitions to deny were due October 13, 2015. See Public Notice, 30 FCC Rcd at 9916.
The Sports Fans Coalition and belN SPORTS had ample time to submit their comments during the established
pleading cycle, but it failed to do so and offers no justification now for its late submission. As was emphasized in
the Public Notice, to allow the Commission to consider fully all substantive issues regarding the Application in as
timely and efficient a manner as possible, petitioners and commetners must raise all issues in their initial filings.
New allegations may not be raised in responses or replies and, absent a showing of good cause, any issues not timely
raised may be disregarded by the Commission. Public Notice, 30 FCC Rcd at 9918 (citing 47 CFR § 1.45(c)). We
therefore dismiss The Sports Fans Coalition and belN SPORTS requests as untimely. See AT&T-DIRECTV Order,
30 FCC Rcd at 9150, 9151, paras. 42, 46.

%65 Time Warner Cable Response to Information Request at 44.
56 1,

567 |d. at 44, 46, 48. Charter asserts that Hawaiian Telcom admits that it now carries Time Warner Cable’s OCSports
and now seeks access to additional Time Warner Cable programming, and that the Commission’s program access
rules “do not compel New Charter to offer its programming at the uneconomic rates, terms and conditions Hawaiian
Telcom would prefer.” Opposition at 80.

%68 Scott Morton Reply Decl. at para. 11. We also note that Time Warner Cable does not categorize OC16 and
SURF Channel as RSNs, and that their programming is not the type of major league sports or NCAA Division |
content contained in our definition of RSNs. See Time Warner Cable Response to Information Request at 30-32;
2012 Program Access Order, 27 FCC Rcd at 12643-12644, para. 56.

569 See 2010 Program Access Order, 25 FCC Rcd 746, 782-83, para. 52 (rejecting per se rule that an unfair act
involving an RSN always hinders an MVVPD from providing programming and allowing a defense against program
access complaints by establishing that the unfair act involving an RSN does not significantly hinder or prevent the
MVPD from providing programming).
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SportsNet LA programming, and also performed its own foreclosure analysis, presented in Appendix C.
Using estimates of subscriber departure derived from an empirical examination of SportsNet LA holdouts
during the 2014 and 2015 baseball seasons, the Commission has determined that New Charter will not
have an incentive to foreclose competitors from access to Los Angeles RSN programming.5® Under any
reasonable assumptions, the expected benefit to New Charter of foreclosing these RSNs is outweighed by
the expected loss of licensing fees and advertising revenue. This conclusion is in line with the findings
the Applicants presented.5"*

174.  Only Hawaiian Telcom and Sports Fans Coalition/belN SPORTS allege that New Charter
would foreclose or raise prices for its RSN programming, and US Telecom asserts, without evidence,
merely that cable companies have withheld RSN programming from its members.>2 None of these
commenters provide any economic analysis to support their allegations. With respect to SportsNet LA,
the Applicants have committed to arbitration.>”® Time Warner Cable also presents a detailed account of
its efforts to license SportsNet LA programing to competing distributors.>* Time Warner Cable
documents also support a conclusion that it [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].57

175.  With respect to Hawaiian Telcom’s claim that Time Warner Cable is withholding or
raising the price of OC Sports Channel, we note that the parties agree that Time Warner Cable now
licenses the programming to Hawaiian Telcom without restrictions on advertising sales or tier
placement.5® Hawaiian Telcom’s claim that New Charter would cease doing so if the transaction is
approved is speculative, [BEGIN HIGHLY CONF.INFO.]

570 See Appendix C, Section 111.C.1. As part of its investigation of this issue, the Commission performed a rigorous
econometric analysis of subscriber departure and improved upon the Applicants’ estimates of expected subscriber
value to obtain revised estimates of the potential costs and benefits of a foreclosure strategy. As discussed in
Appendix C, the transaction may result in significant upward pricing pressure for Time Warner Cable’s Los Angeles
RSNs in one DMA, Santa Barbara, where New Charter would face limited, non-cable competition and would have
the greatest incentive to increase prices. See id., Section I11.C.1.b.(iii)(b). New Charter is unlikely to obtain this
theoretical price increase, however, because it would be required to negotiate across several markets simultaneously,
and transaction-specific pricing pressures are much less pronounced in the other California DMAs. Therefore,
potential buyers of the RSNs across the distribution area would resist paying the potentially higher Santa Barbara
price. Currently, Time Warner Cable charges a uniform price for its RSNs across all Zone 1 markets.

571 See Appendix C, Section I11.C.1.
572 See supra note 564.

573 Application at 52; Time Warner Cable Response to Information Request at 41; Charter Dec. 3, 2015, Ex Parte
Letter.

574 Time Warner Cable Response to Information Request at 46-47; Fujitsu Decl. at para. 8.
575 TWC-D0J-01563570 at 2-13, 15-18, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. Id. at 18.

576 Hawaiian Telcom Comments at 13, note 50. Fujitsu Decl. at para. 8; see also Time Warner Cable Response to
Information Request at 44, 46, 52.
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[END HIGHLY CONF. INFO.].5" Further, as
Charter points out, Hawaiian Telecom makes no showing that the alleged harm from Time Warner
Cable’s (and potentially, New Charter’s) ownership of this programming is specific to this transaction.>”®
Because Charter and Bright House are not present in Hawaii today, the transaction would not change the
Applicants’ incentive or ability to withhold or raise prices of the Hawaiian sports programming. We
therefore do not need to address arguments about the desirability of the programming offered by the
Applicants.’” Finally, we find our program access rules and the Applicants’ offer to submit to arbitration
regarding access to SportsNet LA sufficient to protect MVVPD competition in connection with New
Charter’s control of RSNs and other sports programming. Accordingly, we decline to impose the
additional sports programming-related conditions sought by Hawaiian Telcom.>®

4. Other Programming

176.  In addition to the sports programming discussed above, Time Warner Cable owns 36
local news networks and has attributable interests of 8.23 percent in Nippon Golden Network Inc., and in
NGN Hotel Channels (available in hotels only).*! Bright House owns and exclusively distributes local
news networks Bay News 9, Central Florida News 13, and InfoMas, a Spanish language news station.%2
Both Time Warner Cable and Bright House hold attributable ownership interests (28.9 percent and
approximately 5.3 percent, respectively) of iN Demand, a provider of pay-per-view and VOD
programming.®® The Applicants assert that, because all their programming is regional and local,
concerns regarding vertical integration of video programming and MVPD distribution are not relevant.5
The Applicants further assert that, “given the limited nature and quantity of programming affiliated with
Liberty Broadband and Advance/Newhouse, neither has any incentive to take actions that conflict with
New Charter’s best interests.”>® The programming in which, according to the Applicants, Liberty
Broadband, Advance/Newhouse, or Liberty Broadband’s Chairman, John Malone (Malone), “may be
deemed to have an attributable interest” includes several national cable networks owned by Discovery
Communications, Inc., (Discovery), the Starz channels, and a few smaller cable networks.5¢ Therefore,

577 Time Warner Cable Response to Information Request at 52.
578 Opposition at 80.

579 Hawaiian Telcom’s support for its claim regarding the value of OC16 programming amounts to unspecified
contacts with potential, current and former customers, a “meaningful portion” of whom “indicate that the inability to
receive the OC16 channel and high school sports is a deciding factor for not subscribing to, being completely
satisfied with, or disconnecting from Hawaiian Telcom video services.” Hawaiian Telcom Comments at 13, Fujitsu
Decl. at para. 9. Hawaiian Telcom offers no evidence to support claims regarding the value of SURF Channel.

580 We also note that Hawaii has approved the transaction with no mention of Hawaiian Telcom’s complaints in this
proceeding. See Joint Application of Time Warner Cable, Inc., and Charter Communications, Inc. for Approval of
the Transfer of Control of Oceanic Time Warner Cable LLC’s Cable Television Franchises, Hawaii Dept. of
Commerce and Consumer Affairs, Cable Television Division, Decision and Order No. 336 (Dec. 17, 2015).

%81 Application at 50, n.134; Time Warner Cable Response to Information Request at 30-32.
%82 Application at 50 n.131; Charter Response to Information Request at 101.

%83 Application at 11 & n.131; Charter Response to Information Request at 101, 103; Advance/Newhouse Response
to Information Request at 17.

%84 Application at 52.
585 |d. at 53 n.146.

586 Charter Response to Information Request at 100-101. See also WGAW Petition at 11. Discovery’s 14 national
cable networks include Discovery, The Learning Channel (TLC), Oprah Winfrey Network (OWN), Animal Planet,
(continued....)
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the Commission must determine whether the transaction will significantly increase the incentive or ability
of New Charter, Discovery, Starz, or any additional programmers that would be affiliated with New
Charter to foreclose or raise the prices of this programming to the detriment of New Charter’s video
distribution competitors.

a. Program Access Attribution Rules

177.  Section 628(b) of the Communications Act prohibits “a cable operator, a satellite cable
programming vendor in which a cable operator has an attributable interest, or a satellite broadcast
programming vendor [from] engag[ing] in unfair methods of competition or unfair or deceptive acts or
practices, the purpose or effect of which is to hinder significantly or prevent any MVPD from providing
satellite cable programming or satellite broadcast programming to subscribers or consumers.””®” The
Commission has found that “any party with an attributable interest in a cable operator under the program
access attribution standard shall be treated as a cable operator for purposes of the rules.””*8 Accordingly,
a cable operator such as New Charter and a satellite cable programming vendor such as Discovery need
only share common attributable interest holders in order to be subject to the program access rules.

178.  Inthe cable context, there are two strains of cable attribution rules: (1) the “general
attribution standard®® and (2) the “program access attribution standard.”*® The program access
attribution standard is more inclusive than the general attribution standard (i.e., it counts more
relationships as attributable).5®* Under the program access attribution standard, a party has an attributable
interest in a programmer if, among other things, it “holds five percent or more of the stock of the
programmer, whether voting or non-voting.””s*? In addition, “all officer and director positions and general
partnership interests” are attributable, as well as “limited partnership interests of five percent or greater,

(Continued from previous page)
Science, Investigation Discovery, Discovery Family, Destination America; Discovery en Espanol, Discovery
Familia, Velocity, Discovery Life, and American Heroes Channel. Charter Response to Information Request at 100-
101. Starz programming includes the Encore channels, which are subsequently referred to collectively as Starz.

587 47 U.S.C. § 548(b); see also 47 CFR §§ 76.1000 et seq.

%88 Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Review of the
Commission’s Cable Attribution Rules, Report and Order, CS Docket Nos. 98-82, 96-85, 14 FCC Rcd 19014,
19056, para. 111 (1999 Cable Attribution Order); see also 47 CFR § 76.1000(b).

589 See 47 CFR § 76.501 notes 1-5.

590 See 47 CFR § 76.1000(b). The program access attribution standard incorporates by reference much of the
general attribution standard, but with several notable exceptions that allow the program access attribution standard
to capture additional relationships. For example, the program access attribution standard (1) counts non-voting
stock interests in addition to voting stock interests; (2) does not include limited partner and LLC/LLP/RLLP
insulation provisions; and (3) does not include a single majority shareholder exemption.

591 See 1999 Cable Attribution Order, 14 FCC Rcd at 19054-55, para. 105; Implementation of the Television
Consumer Protection and Competition Act of 1992, Review of the Commission’s Cable Attribution Rules, Notice of
Proposed Rulemaking, 13 FCC Rcd 12990, 12993, para. 5 (1998); Implementation of the Television Consumer
Protection and Competition Act of 1992, Development of Competition and Diversity in Video Programming
Distribution and Carriage, Memorandum Opinion and Order on Reconsideration of the First Report and Order, 10
FCC Rcd 1902, 1922, para. 44 (1994) (1994 Program Access First Reconsideration Order); Implementation of the
Television Consumer Protection and Competition Act of 1992, Development of Competition and Diversity in Video
Programming Distribution and Carriage, First Report and Order, 8 FCC Rcd 3359, 3370, para. 31 (1993) (1993
Program Access First R&O).

5921993 Program Access First R&O, 8 FCC Rcd at 3370-71, paras. 31-32; 47 CFR 88§ 76.1000(b)(2), 76.501 note
2(a). Ownership interests held indirectly through one or more intervening companies are determined by successive
multiplication up the vertical ownership chain, except that ownership percentages over 50% are counted as 100%
ownership for purposes of multiplication. 47 CFR § 76.501 note 2(c).
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regardless of insulation.”®® The general attribution and program access standards both attribute interests
where certain “passive” institutional investors (e.g., investment companies, insurance companies, or
banks) hold voting stock interests of 20 percent or more.5** The program access attribution standard
places a particular emphasis on influence in addition to control.>*®

b. Attributable Programming

179.  Positions of the Parties. The Applicants state that Advance/Newhouse, which would
hold 13 to 14 percent of New Charter, also holds, through its parent Advance Newhouse Programming
Partnership, a 32.81 percent attributable interest in national programming provided by Discovery.5%
Specifically, according to the Applicants, Advance/Newhouse owns preferred stock in Discovery which,
if converted to common stock, would give Advance/Newhouse Series A and Series C common stock
representing approximately 24.9 percent of the voting power on all matters, plus preferred stock entitling
it to designate three directors to Discovery’s board.>®” Additionally, the Applicants state, the transaction
would give Liberty Broadband, which, as of July 31, 2015, owns 25.71 percent of Charter, a 17 to 19
percent interest in New Charter and the right to nominate three members to its 13-member Board of
Directors.>® Liberty Broadband would be contributing its shares of Time Warner stock as part of the
transaction, and $4.3 billion in cash to New Charter.5*® Malone is Chairman of the Board of Liberty
Broadband, and owns shares constituting 46.6 percent of the voting power and 8.7 percent of the equity of
Liberty Broadband.®® Malone also has a 28.7 percent voting interest and a 4.8 percent equity interest in
Discovery and sits on its Board of Directors.®* According to Dr. Salop, Malone and Advance/Newhouse
have a combined 35.8 percent equity share in Discovery, and would have a combined attributable interest

593 1993 Program Access First R&O, 8 FCC Rcd at 3370, para. 31; 47 CFR §§ 76.1000(b)(1); 76.501 note 2(g).

594 47 CFR § 76.501 note 2(b); Commission’s Cable Horizontal and Vertical Ownership Limits, Fourth Report and
Order and Further Notice of Proposed Rulemaking, 23 FCC Rcd 2134, 2176-77, para. 93 (2008); 1999 Cable
Attribution Order, 14 FCC Rcd at 19037-38, paras. 55-56. In addition, an Equity Debt Plus (EDP) rule seeks to
capture non-attributable investments that, in the aggregate, carry the potential for influence. Under the EDP rule, an
investor who holds more than 33 percent of the entity's total asset value (equity plus debt) is deemed to have an
attributable interest if certain other conditions are met, regardless of whether the interest is otherwise non-
attributable. 47 CFR § 76.501 note 2(i).

59 1994 Program Access First Reconsideration Order, 10 FCC Rcd at 1922, para. 44 (“[T]he amount of ownership
and, therefore, an entity’s ‘control’ is the focus of the vertical and horizontal ownership rules. By comparison, the
attribution standard in the program access rules is focused on ‘influence’ on programming vendor behavior,
irrespective of the amount of ownership that may be involved.”); 1993 Program Access First R&O, 8 FCC Rcd at
3370, para. 31 (“The policy objective involved here, we believe, warrants a relatively inclusive attribution rule.”).

5% Application at 15 and Exh. H. See also American Cable Association Comments at 9 (ACA Comments).
597 Charter Response to Information Request at 103.

5% Application at 14, 16; Charter Response to Information Request at 27, 102, 105, 107, 109. Liberty Broadband
would also hold proxies to vote additional shares of New Charter common stock, but would not have the right in the
aggregate to vote more than 25.01 percent of New Charter common stock. Charter Response to Information Request
at 106, 108.

5% Application at 14. See also Liberty Broadband Response to Nov. 2, 2015, Information Request and Data
Request, transmitted by letter from Robert L. Hoegle, Counsel for Liberty Broadband, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 3 (Liberty Broadband Response to Information Request) (“Liberty
Broadband has agreed to invest $5 billion in New Charter.”).

600 Charter Response to Information Request at 27, 105.

601 |d. at 102. See also Discovery Communications (Form 10-K) at 22-24 (2014) (“by virtue of their respective
holdings, Malone and Advance/Newhouse each have significant influence over the outcome of any corporate
transaction or other matter submitted to our stockholders.”).
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in New Charter of 14.7 percent.52 Malone also is Chairman of the Board of Liberty Interactive, of which
he owns an aggregate 36.6 percent voting interest and a 6.0 percent equity interest.5% Liberty Interactive
would own between 1.7 and 1.9 percent of New Charter common stock and provide a proxy to Liberty
Broadband to vote those shares.®® Malone is a member of Charter’s Board, and likely to be one of the
three directors that Liberty Broadband would name to New Charter’s Board.®

180. In addition to his interests in Discovery and Liberty Broadband, Malone holds a 31.8
percent voting interest and a 6.0 percent equity interest in Starz, Inc., whose programming consists of the
Starz and Encore channels.5% Malone has a 37.7 percent voting interest and a 6.2 percent equity interest
in the QVC Group, which owns the video and online retailer QVC, Inc.%” QVC Group also owns 38
percent of the video retailer HSN, Inc.%®® Finally, Malone is a Director of Lions Gate Entertainment
Corporation (Lionsgate), in which he holds a 3.3 percent voting interest and a 3.3 percent equity
interest.®® Lionsgate maintains interests in the following programmers: 50 percent of Pop Network
(formerly TV Guide Network), 31.2 percent of EP1X, and 14.7 percent of Starz, Inc.51°

181.  The Applicants assert that a number of precautions are in place to prevent
Advance/Newhouse or Malone from improperly influencing New Charter, including: 1) the initial 26
percent cap on Liberty Broadband’s equity interest in New Charter (which can rise to 35 percent if
Advance/Newhouse permanently reduces its New Charter ownership percentage); 2) the initial cap of 14
percent on Advance/Newhouse’s equity interest in New Charter; 3) the fact that programming-related
transactions involving Liberty Broadband or Advance/Newhouse or their respective programming
affiliates require approval of a majority of unaffiliated directors other than Tom Rutledge or directors
named by Liberty Broadband and Advance/Newhouse; 4) the fact that a majority of the directors on the
Nominating, Corporate Governance and Compensation, and Benefit Committees would be unaffiliated

602 Salop Decl. at para. 21.
603 Charter Response to Information Request at 102.
804 1d. at 81, 105. Salop states Malone’s equity interest in New Charter as 1.7 percent. Salop Decl. at para. 21.

805 Charter, Board of Directors, ir.charter.com/phoenix.zhtml?c=112298&p-=irol-govboard (last visited Apr. 29,
2016); Charter Response to Information Request at 110.

606 Charter Response to Information Request at 102. According to Liberty Broadband’s 2014 SEC Form 10-K,
Malone holds 10.1 percent of the common stock and a 45.5 percent voting interest in Starz, LLC, which owns the
Starz, Encore and MoviePlex cable networks. Liberty Broadband (Form 10-K) at 1V-44 (2014).

807 Charter Response to Information Request at 102 & n.146.

608 |d. See also Charter Response to Information Request at 101 (listing HSN and QVC as programming affiliated
with Malone, Liberty Broadband and Advance/Newhouse).

809 Charter Response to Information Request at 102. Discovery and Europe’s biggest cable operator, Liberty Global,
of which Malone is also a major shareholder, recently purchased 5 million shares of Lionsgate each, giving each an
equity stake in Lionsgate of 3.4 percent. As part of the sale, both companies signed licensing agreements for
Lionsgate television and theater releases. Discovery and Liberty Global CEOs would both become members of the
Lionsgate Board of Directors. Discovery and Liberty Global also have a joint venture in programmer All3Media.
See, Leon Lazaroff, What John Malone Is Planning with Latest Media Stock Roll-Up, The Street, Nov. 10, 2015,
available at http://www.thestreet.com/print/story/13359569 html. Documents discuss benefits of the agreement.
See, e.g., BHN-000326927 at BHN-000326932, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].

610 Charter Response to Information Request at 102 & n.147.
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directors; and 5) the fact that the Audit Committee must approve any transaction likely to exceed
$100,000 in a calendar year in which Liberty Broadband or Advance/Newhouse has a direct or indirect
interest, and all members of that committee would be independent, outside directors.5!! In addition,
Charter claims that the 13-member size of Board of Directors of New Charter ensures that the five
directors Liberty Broadband and Advance/Newhouse hominate would not be able to cause New Charter
to undertake conflicted transactions that do not benefit New Charter as a whole. Further, Charter claims
that pursuant to a Stockholder’s Agreement, such affiliated directors would not serve on any committee
formed to evaluate a transaction or arrangement with Liberty Broadband and Advance/Newhouse or their
affiliated entities.®? Finally, Charter points to Delaware law regarding directors’ fiduciary responsibilities
to act in the best interests of the corporations they serve and to place those interests above their personal
interests.®3

182.  On the connected question of influence over affiliated programmers’ decisions about
licensing their programming, Charter points to the existence of a “related person transaction policy” for
Discovery’s directors, including Malone or any other directors affiliated with Advance/Newhouse or
Liberty Broadband. The policy requires such directors to inform Discovery’s CEO, General Counsel, and
chairpersons of the Nominating and Corporate Governance Committees of any actual or potential conflict
of interest, including being a party to a proposed related person transaction.5* Finally, Discovery
directors must recuse themselves from any decision of the Board or a Board committee that involves or
affects their personal, business, or professional interests.5®

183.  While Discovery concedes that its programming is subject to the Commission’s program
access rules,® it asserts that, while it shares common owners with certain of the Applicants under the
FCC’s program access attribution rules, it operates as a wholly independent programmer and does not
coordinate carriage decisions with Charter and would not coordinate such decisions with New Charter .5
According to Discovery, since the Commission last reviewed Malone’s and Liberty’s interests in
Discovery in the 2008 Liberty Media-DIRECTYV transaction, the ownership interests and relationships
have changed.5® In 2008, Malone controlled Liberty Media, and the Commission found that, by holding
4 of 5 Board seats and serving as Chairman of the Board and CEO, Malone also controlled Liberty, which

611 Application at 54; Charter Response to Information Request at 109. The Audit Committee must consider
whether the transaction with an affiliated party is on terms “no less favorable than terms generally available to an
unaffiliated third-party under the same or similar circumstances.” Charter Response to Information Request at 112.

612 Charter Response to Information Request at 110-111. The Stockholder’s Agreement also prohibits Liberty
Broadband or Advance/Newhouse from soliciting proxies or consents relating to the election of directors not
nominated by the Board, proposing any matter for submission to a vote or calling a meeting of shareholders, and
taking any actions or making public statements not approved by the Board seeking to control or influence the
management, Board or policies of New Charter. 1d. at 112.

613 |d. at 113-114.

614 1d. at 115. The Nominating, Corporate Governance or other independent Board Committee is required to resolve
the conflict of interest, and must approve any related person transaction. Id. at 115. Similarly to Charter’s policy,
Discovery policy requires that, in evaluating the related person transactions, the Committees consider whether the
transaction is entered on terms no less favorable than terms that could have been reached with an unrelated third
party and the potential benefits to Discovery to the transaction. Id. at 116.

615 1d. at 115.

616 Discovery Communications, Inc. Response to Comments, MB Docket No. 15-149, at 3-4 (filed Nov. 2, 2015)
(Discovery Response).

617 Discovery Response at 1.

618 |_etter from Tara M. Corvo, Counsel for Discovery, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149, at 2 (filed Feb. 10, 2016) (Discovery Feb. 10, 2016, Ex Parte Letter).
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in turn controlled Discovery Holdings, which owned 66 percent of Discovery.®® Discovery states that,
since then, Discovery has become a public company, neither Liberty Media nor Discovery Holdings is in
Discovery’s ownership chain, and Malone’s equity interest and voting power in Discovery have been
significantly reduced.®®® Discovery adds that Malone holds no executive office in Discovery and is one of
ten Board members.®2! Similarly, Starz asserts that Malone has “neither the economic incentive nor
ability to cause Starz to disadvantage its own interests in favor of New Charter’s interests.”®?? Starz also
argues that the program access rules adequately protect competing MVPDs.%2

184.  Incontrast to the Applicants’ claim that New Charter would control only minimal local or
regional networks, several commenters assert that the Discovery and Starz programming discussed above
is attributable to New Charter, which itself would control significant national and regional
programming.t* ACA points out that Malone’s ownership interests in Discovery and Starz far exceed the
five percent attribution threshold established by FCC rules, and asserts that this programming would be
attributable to New Charter.? ACA urges the Commission to consider Malone’s financial interests in
Charter, New Charter, Liberty entities, Discovery, and Starz.5% Cincinnati Bell alleges that Malone and
entities he controls would influence Charter and New Charter’s decisions.®?” Public Knowledge urges the
Commission to analyze the extent to which Malone, with his interests in Discovery and Starz and seat on
the board of Lionsgate, would unduly influence the decisions of New Charter.52®

185.  Discussion. We agree with Discovery that its programming is subject to our program
access rules and conclude that post-transaction, by operation of our program access attribution rules, all
Discovery programming would become New Charter’s affiliated programming and thus continue to be
subject to our program access rules. We further conclude that Starz, QVC, HSN, and iN Demand
programming would become New Charter’s affiliated programming subject to our program access rules.
We do not consider Malone’s 3.3 percent voting and equity interest in Lionsgate and his indirect
ownership in EPIX programming through Lionsgate’s 31.2 percent ownership of EPIX sufficient
ownership, influence or control to make Lionsgate or EP1X programming attributable to New Charter.

619 |d. Liberty Media spun off its interest in Liberty Broadband and Charter in 2014, and is not a party to this
transaction. Liberty Media Response to Nov. 2, 2015, Information Request, MB Docket No. 15-149, at 1 (filed
Nov. 16, 2015). Liberty Media has no interests greater than 5 percent in any MVPD, video programmer or OVD
distributor. Id.

620 Today Malone holds a 4.8 percent