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The High Costs of the Break Free from Plastic Pollution Act
By Angela Logomasini, Ph.D.”

Concerns about plastics waste in the world’s oceans have raised genuine issues about the
impact of plastics on the environment. In response, Sen. Jeftf Merkley (D-OR) and Rep.
Alan Lowenthal (D-CA) introduced the Break-Free from Plastic Pollution Act (S. 984, H.R.
2238) in March 2021.! While the bill’s ostensive goal is to protect the environment, it would
have the opposite effect, because it is guided by an extreme anti-plastics ideology that seeks
to rid the world of plastics without regard to the impacts.

This bill is so extreme that it could completely destroy the U.S. plastics industry, and thus
force the United States to import more plastic products from overseas, including from
countries with authoritarian governments like China. It proposes to restructure and
federalize the nation’s solid waste disposal industry, affecting all packaging materials
including plastics, metal, paper, and glass. Other provisions would ban a wide range of
single-use plastics, impose taxes on plastic bags, and halt the permitting of new plastic
production and recycling facilities. The final result would be fewer jobs, higher prices, and
the potential for product shortages, including shortages of essential medical supplies and
packaging necessary to protect our food supply. And ironically, the environment would
suffer as well, as replacement products would require more resources to produce and
dispose.

This paper focuses on the Break-Free from Plastic Pollution Act and why it is unworkable.
It is the final paper in a series of four related to plastics. The first two papers address how
plastics have benefited both mankind and the environment, underscoring the risks
associated with efforts to eliminate plastic products.” The third paper examines real
problems associated with ocean pollution and offers workable solutions that policy makers
and the private sector could pursue without destroying this valuable industry.

Waste Disposal Markets Today. While it is marketed as a means to reduce plastics
waste, the Break Free from Plastic Pollution Act will affect all solid waste and completely
restructure how waste is managed in the United States. To grasp the significance of this
legislation, it is helpful to understand how wastes are managed in the United States today.

Historically, federal involvement in waste collection and disposal has been limited to
encouraging states and localities to develop solid waste disposal plans for managing non-
hazardous wastes, including regular household waste.’ Local governments, rather than state
governments, have generally taken the lead in waste management planning, developing five-
to 30-year plans designed to guide waste disposal for various communities.
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Such government waste management planning means that waste collection and disposal
markets are heavily regulated. In some cases, local governments own a portion of the
market, such as collection services, or they contract with private companies for those
services. Hence, with limited exceptions, there are few truly free markets for waste
collection and disposal.

As a result, waste management is needlessly bureaucratic and guided by political rather than
economic considerations. Not surprisingly, local governments experience a host of
problems, including bad investments in disposal technologies, overly expensive recycling
programs, stockpiling of “recyclable” materials, illegal dumping, and more.* In fact, it is
common for local governments to start and stop recycling programs because, although they
are politically popular, they are often poorly run and expensive. For example,
Wastedive.com reports that local governments have canceled at least 103 recycling
programs during the past several years, largely because of high costs.’

The solution to such problems is privatization, allowing market forces—market pricing and
competition—to govern waste disposal. Open and competitive waste collection and disposal
markets would produce more environmentally sound and efficient disposal systems as
haulers compete for collection business and disposal companies compete for the materials.®
A fully functioning market also prohibits waste from entering the environment through
property rights that bar litter and dumping.

Unfortunately, as detailed below, the Break Free from Plastic Pollution Act would move in
the opposite direction, inserting the federal government into local waste management
planning. This approach will simply compound problems associated with politically driven
waste management policies that cities and towns have experienced in the past.

Extended Producer Responsibility. The Break Free from Plastic Pollution Act would
federalize waste management and force businesses—distributors, manufacturers, and
retailers—into a heavily regulated federal waste management regime under the guise of
“extended producer responsibility,” replacing any markets that exist.” And the bill does not
simply apply to plastic products; it covers all packaging—paper, glass, metal, and plastic—
and all non-package-related paper products.

Specifically, the bill would set up countless federally guided associations referred to as
“Producer Responsibility Organizations,” creating a massive bureaucratic web of groups
that would govern a large portion of the nation’s waste management. It would require that
industries regulated under the legislation, referred to as “responsible parties,” fund, create,
and join these entities—creating an organization for nearly every type of packaging, single
use plastic, or paper product on the market. Once approved, plans expire every five years
and organizations would need to renew them subject to any revisions required by the
Environmental Protection Agency (EPA).? The legislation provides an exemption from
antitrust laws to allow businesses to coordinate development of, and participation in, these
organizations.



The scope of this extended producer responsibility program would be vast, covering nearly
all packaging, all plastic single-use products,’ and all paper products as well as anyone
involved in related commerce. For example, the definition of covered “beverage containers”
includes all drink containers that hold up to three liters with exceptions only for infant
formula, meal replacement drinks, and medications. The regulations for beverage containers
would also cover aluminum, steel, tin, glass, and many other materials. Cartons, pouches,
aseptic packaging, and beverage containers larger than three liters would also be part of the
program, but would fall within a slightly different regulatory framework for “covered
products.”

The bill’s definition of “covered products” also includes:

e All “packaging,” and all “food service products,” defined as utensils, straws, drink
cups, drink lids, food packaging, food containers, plates, bowls, meat trays, and food
wrappers;

e “[Plaper;” and

e Any “single-use product” that is not banned under other sections of the law.

The definition and the regulations that apply to it are not limited to food packaging or
plastics. The bill covers everything from cardboard boxes to packaging for consumer
products to carryout food containers, and more. In addition, it does not limit its scope to
packaging since it lists “paper” as a covered product, extending the regulatory reach to
office paper, newspaper, paper packaging for food, and anything else made of paper.

Ostensibly, the only thing it does not cover are non-paper consumer products intended for
more than one use, with a few noted exceptions. Exceptions include paper that is unsanitary
to recycle or reuse, bound books, and anything designed for storing something more than
five years.™

The rules for the extended producer programs are slightly different for “beverage
containers” than they are for “covered products” as defined by the legislation. While the
definitions of beverage containers and covered products ensure nearly every form of
packaging would be subject to massive, centralized, bureaucratic waste management
programs, other definitions ensure that the law captures a massive number of businesses as
well. There are two definitions of “responsible parties,” depending on which regulatory
regime applies: regulations covering either a) beverages or b) covered products. In either
case, the covered parties must participate in the funding, development, and implementation
of the producer responsibility organizations and “product stewardship plans.”

The definition of “responsible parties” for “beverage containers” includes anyone who
distributes beverages in containers sized three liters or less, including manufacturers,
distributors, retailers (physical/online stores and restaurants), and anyone who provides
beverages at an event for sale or free, including workplaces. The definition of “responsible
parties” as it relates to “covered products” is similarly expansive but also includes owners of
trademarks to the covered products as well as importers. It is hard to find anyone who is left
out of these definitions other than the person who is physically responsible for the product
once purchased at its end use: the consumer.



There are exceptions for retailers and restaurants that already comply with similar state or
local regulations and for small businesses—excluding franchises—with less than $1 million
in annual revenue starting in 2021 and adjusted for inflation in future years. Fines for
responsible parties who refuse to participate are a steep $70,117 per day.

Given the many types of packaging and products covered under this bill, the number of
responsible organizations could quickly become unwieldy. Moreover, businesses may form
more than one organization for a product category, in which case the EPA administrator
could coordinate the activities of those organizations or create even more organizations to
carry out those functions.

The busy work associated with developing and participating in these organizations promises
to be substantial. The bill notes that responsible parties would be allowed to participate in
more than one organization for each product type, but would be limited to one national one
and one regional one. In other words, the legislation envisions myriad organizations at
various levels of government from local to state to national. And businesses would likely
feel compelled to hire staff to participate at every level and probably in multiple local
organizations to ensure they have representation on key committees that would commit
their industry to certain disposal practices.

The legislation requires each organization to develop a “product stewardship plan” for the
product it covers and gain EPA approval for the plan. These plans would govern everything
from collection to disposal for all the beverage containers and covered products that fall
within the bill’s definitions. Companies would have to comply with the performance targets
set by these plans. They would also be required to work with local governments—subject to
plan rules and specific rules noted in the legislation—in litter control programs and in
collection and sorting of their products once consumers throw them away.!

The responsible parties would not have much control over these plans’ details. They would
be subject to parameters outlined in the legislation, along with any additional guidelines set
by the EPA. They also would have to negotiate with an array of special interests and
bureaucrats at various levels of government. Specifically, the bill requires that each
organization deploy various plan-drafting advisory committees working with “stakeholders’
that include members of industry, environmental activists, consumer groups, community
members, state and local bureaucrats, and others.
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Among other things, the legislation would also require plans to include:

e Consumer education programs to promote recycling;
Detailed guidelines for industry collection of post-consumer packaging;
Detailed design guidelines for reducing products’ environmental impact;
Measures manufacturers should take to promote reusable packaging; and
Procedures on how the organization and responsible parties will coordinate efforts
with state and local government.

The product stewardship plan requirements that encourage planners to meddle in product
design are particularly troubling. Such politicized management of manufacturing would



include unqualified individuals in the process, while political wrangling will likely
compromise the integrity of consumer products. Considering the fact that many of the
packages are designed to contain food, such political management could impede public
health and safety because of inappropriate decisions related to product design. Improperly
designed packaging could increase both food spoilage and food contamination with
dangerous pathogens. Product design should be left to manufacturers and the engineers
qualified to develop such products, rather than become part of political battles among
various interests.

The bill also sets minimum performance targets for product stewardship plans, many of
which are unrealistic. For example, the plans must require recycling of at least 65 percent
for all covered products, except paper, by the end of 2027, escalating to 80 percent by the
end of 2032. The rates are higher for beverage containers and paper, calling for a 75 percent
recycling rate by the end of 2027 escalating to 90 percent by the end of 2032. Given past
experience with government-contrived recycling goals and understanding technical limits, it
is highly unlikely that the responsible parties could achieve these goals, and it certainly
would raise the cost of disposal and could compromise product integrity.

Meeting the ambitious recycling targets will be even more difficult and probably completely
infeasible. The definitions related to recycling in the bills determine what types of recycling
would ensure compliance, and by omission, what types of recycling does not.
Unfortunately, while the covered products and responsible party definitions were
exceedingly broad, the recycling definitions are narrow—thereby excluding innovative
recycling technologies.

Basically, the only activities that meet the legislation’s recycling mandates are those that
involve reprocessing of beverage containers or covered products back into “similar
products.” For example, to comply, recyclers of plastic bottles would need to chop them up,
melt them down, and use the recycled material to make new plastic bottles. Using plastic
bottles to make carpet or other consumer products would not be considered recycling.
Similarly, recycling glass would require recyclers to melt the glass to make more glass.
Using it in asphalt or other products will not count as recycling under the legislation, even
though such applications reuse the material.

It appears that the goal of this limited definition is to support the bill’s recycling content
mandates, which set percentages for how much of each product must be composed of
recycled content. For example, the legislation would require that manufacturers make
beverage containers, such as PVC soda bottles, with a certain percentage of melted down
PVC bottles. And the content regulations are extreme, starting with 25 percent post-
consumer content by 2025, gradually increasing to 80 percent by 2040.

This approach threatens to completely undermine “advanced recycling,” also known as
chemical recycling, which might be the most feasible technology to ensure the vast majority
of plastics are recycled. Advanced recycling technologies transform plastics back into their
original chemicals, which can then be used either as fuel or to make brand new, virgin



plastics. It could be used to recycle many plastics that for various reasons are not recyclable
at the moment because they are too difficult to sort.

To recycle a plastic product back into the same product, plastic waste must be meticulously
sorted according to its plastic type, of which there are many. For example, plastic water
bottles contain two types of plastics, one for the bottle and another for the top. And part of
the top does not come off when you open the bottle, so they are not easily separated. Unlike
traditional recycling, some advanced recycling technologies can process various types of
plastics together, eliminating expensive sorting efforts.'? That benefit would be lost if the
Break Free from Plastics Act were to undermine advanced recycling.

Other definitions set standards for which it would be practically impossible to demonstrate
compliance. Specifically, the definition of “recyclable” demands that the materials be
recycled only with “existing processing facilities.” In addition, products would only be
considered “recyclable” if they can be “economically and technically recycled in current
United States market conditions” and only if “the United States has infrastructure in place
to recycle such materials.” The legislation then details what constitutes sufficient
infrastructure by detailing how much recycling capacity must exist for any given product.
For example, during the period 2021-2024, a product could only be called “recyclable” if
there is capacity to recycle 25 percent of those materials in circulation.

Perhaps the bill’s goal is to prevent collecting wastes for recycling when there is no market
for them. However, there is no practical way of keeping track of such capacity in relation to
materials on the market, both of which ebb and flow. Properly functioning markets are
dynamic, so whether something could be considered “recyclable” would be a moving target.

Perhaps, theoretically, in a socialist economy both recycling capacity and materials
available could be regulated, but as detailed in the third paper in this series, socialized waste
management is both ineffective and wasteful.!*> And fortunately, the United States does not
have a socialist economy, although regulation remains considerable in the waste
management industry.

In any case, governments are ill equipped when it comes to creating markets that ensure a
product can be “economically and technically recycled.” The only way to have such
markets is to allow market competition between disposal options. Yet this legislation would
completely destroy competitive markets with a vast array of mandates, central planning,
product bans, and policies that will decimate advanced recycling and other technologies.

The bill also demands that the plans set unrealistic performance targets for the amount of
packaging that businesses must eliminate or make reusable. Specifically, plans must require
that industry eliminate 15 percent of packaging, or replace it with reusable packaging, by the
end of 2030. For a product to be considered reusable—such as a refillable glass bottle—for
the purpose of meeting the legislation’s goals or mandates, manufacturers or consumers
would have to be able to reuse it at least 100 times. This definition could lead to increased
use of bulkier, more resource intensive products that may or may not actually be used 100
times over.



The Break Free from Plastic Pollution Act would also essentially designate the U.S. EPA
administrator to act as a federal waste management czar, who would set plan guidelines,
decide which product stewardship plans to approve, and could even arbitrarily set higher
standards than outlined in the legislation. In short, waste collection and disposal would no
longer be a local enterprise, but would become part of a massive federal program.

The system turns waste disposal—which is a relatively simple economic system—into a
massively complicated and politicized endeavor involving numerous people and
bureaucratic processes. One can only begin to imagine the untold hours of negotiations,
political wrangling, lobbying, and paper pushing it would require to determine how to
manage each and every covered product and beverage container—not to mention the costs
of all that bureaucracy. Various provisions levy fees on industry to pay for the entire
scheme, which could become a way for some businesses to gain special treatment from
government officials—and for lobbyists to earn more fees. Ultimately, the costs will be
passed on to consumers.

This so-called extended producer responsibility program will add a host of costs and will
inevitably prove less efficient and environmentally sound than the current system.
Meanwhile, a free market governed by price signals could easily guide us to an efficient
management system. Waste need not end up as litter when property rights are enforced, as
detailed in the third paper in this series.

Product Bans. In addition to setting up an elaborate producer responsibility scheme, the
Break Free from Plastics Act would impose what would likely be the most expansive and
most extreme bans on single-use plastics in the world. It would ban retailers from providing
shoppers with single-use plastic bags to carry their goods home unless they charge for the
bags, and the EPA could levy very steep fines for retailers who fail to comply.'* The
provision of plastic straws would only be allowed if customers request them, a provision to
address the fact that many disabled people depend on them. Yet, the EPA would eventually
be able to ban them anyway after consulting with representatives of associations for disabled
individuals and environmental activists. It would then be up to regulators to decide if there
1s a “functional equivalent” for plastic straws available, and if so, the EPA could ban all
plastic straws.'> The law even prohibits establishments from providing compostable or
recyclable alternatives to plastic utensils unless there is a place for local composting or
recycling and the product does not contain a “toxic” substance.'®

The bill also calls on the EPA administrator to implement a wide range of other bans on
single-use plastic products, including:
e All polystyrene use for food products, disposable coolers, and shipping packages;
e Plastic mini bottles for personal care products provided by hotels; and
e Plastic stickers on produce.

The EPA administrator would have the unilateral authority to ban any other plastic product
that is not already explicitly banned in the bill that he or she deems as not “recyclable or
compostable” and that can be “replaced by a reusable or refillable item.”



As outlined in the first and second papers in this series, such bans can have seriously adverse
consequences, for both humanity and the environment.!” For example, it is well
documented that reusable grocery bags, which will likely replace plastic carryout bags if this
bill passes, can carry dangerous and even deadly pathogens.'® In addition, both paper and
cloth alternatives require far greater resource use than plastics to manufacture. Research has
also demonstrated that reusable utensils increase the risk of infections particularly in busy
food service settings, such as hospitals, public cafeterias, and fast food restaurants.'® Straws,
which represent less than half a percent of solid waste,*® are extremely important for many
disabled people. Granting the EPA administrator the authority to eventually unilaterally
ban them is cruel.

Bag Tax. As if consumers were not already facing high enough prices at the supermarket
because of inflation, the Break Free from Plastic Pollution Act would slap a ten-cent tax on
all carryout bags that retailers provide to consumers. While this tax may encourage
consumers to use fewer single-use carryout plastic bags, it won’t help the environment
because consumers will seek alternatives that will likely have a much heavier environmental
footprint, as detailed in the first paper in this series.?

Numerous life cycle assessments of single-use, carryout plastic bags and alternatives clearly
demonstrate that the thin, single-use bags require less energy and water to manufacture,
produce less pollution and less solid waste in landfills than alternatives.? For example, a
RECYC-QUEBEC study showed that a cotton bag must be used 100 to 2,953 times before it
yields any environmental benefits, and few people use them that long.?* A Use Less Stuff
study shows that paper bags use 71 percent more energy, require 96 percent more water, and
produce 86 percent more solid waste than single-use plastic grocery bags.* In other words,
plastic bag taxes will produce a net harm to the environment, while raising prices for
consumers.

Moratorium on Plastic Permits and Advanced Recycling. The bill would place a
moratorium on permits to expand or start new plastic manufacturing facilities until
“regulations are updated to address pollution from the facilities.” It would “pause” approval
of new EPA Clean Air Act or Clean Water Act permits for plastics manufacturing plants,
advanced plastics recycling facilities, and any facility that produces ethylene and propylene
“for the purposes of plastics production.” Ethylene and propylene are petrochemicals
necessary to produce most plastics. A similar provision is hidden away in the Climate
Leadership and Environmental Action for our Nation’s (CLEAN) Future Act (H.R. 1512),
sponsored by Rep. Frank Pallone (D-NJ).?

The word “pause” is another way of saying “moratorium,” which will effectively
undermine the rights of these companies to freely conduct business. Industrial facilities
cannot operate without EPA permits, so the impact could be severe—and grow in severity
every day the moratorium remains in effect, which could be a long time.

Before the EPA could lift the moratorium, it would have 18 months to conduct, or
commission the National Academy of Sciences to conduct, a study on the impact of plastics
on the environment, after which it would have to issue new Clean Air Act regulations based



on the study findings. Both bills give the EPA three years to complete these tasks, but given
the fact that regulatory agencies move slowly and often miss statutorily determined
deadlines, it would likely be much longer.

Both bills focus the moratorium on “new permits,” which means it might allow the EPA to
renew existing permits. However, if courts somehow determine that permit renewals would
constitute “new permits,” then the legislation would shut down the plastics industry within
five years, since permits must be renewed every five years. Even if these provisions allow
renewals, any changes to operations might require new permits—and any new facilities
certainly would. Such limitations would likely have crippling effects on the plastics industry
at large.

Petrochemical companies would feel the pain as well, because they produce ethylene and
propylene as a byproduct of oil refining and natural gas processing, much of which is sold
for plastics production. Under either bill, it is possible that petrochemical companies would
not be allowed to get new permits for modifications or expansions if they planned to sell
ethylene and propylene for plastics production. Without those markets for these secondary
chemicals, petrochemical industry costs and consumers’ energy bills would rise.

Whether the petrochemical industry could find other markets for those chemicals remains to
be seen, but if not, much of these valuable chemicals could become waste products.
Meanwhile, the supply of ethylene and propylene for plastics production would dwindle,
dealing yet another blow to plastics manufacturing.

By destroying the plastics industry and making fossil fuels more expensive, these policies
would cause many U.S. job losses, as the plastics industry employs nearly a million people
directly and about half a million indirectly, producing $451 billon in shipments annually,
according to the Plastics Industry Association.?®

But perhaps more troubling is the potential for shortages and high prices for products with
critically important applications. As more plastics manufacturing shifts overseas to places
like China, the impact would affect everything from the food industry and essential medical
device manufacturing to untold numbers of consumer products and more, as detailed in the
other papers in this series.

Conclusion. Efforts to address real problems associated with plastics pollution in the
ocean are certainly warranted, but policies guided by an extreme anti-plastics ideology are
not the answer. The Break Free from Plastic Pollution Act includes some egregious
examples of such misguided policies that threaten a wide range of industries affecting all
packaging materials on the market. The absurdly complicated government planning
program under the banner of “extended producer responsibility” would tie numerous
industries in red tape and unworkable planning schemes. Meanwhile, it would empower
lobbyists and activists to meddle in the waste management industry and manufacturing
processes even though they lack sufficient knowledge in those fields.



Plastic bans would deprive consumers access to valuable products and impose taxes for no
benefits in return. In addition to bans and regulations, provisions to “pause” permitting of
plastics and recycling facilities could completely destroy the U.S. plastics industry.
Ironically, these policies would adversely impact the environment as alternative products
would use more resources, make more pollution, and create more solid waste than the
plastics they replace.
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Appendix: The Break Free from Plastic Pollution Act Detailed Summary

A summary of the key provisions within these sections follows.
Section 1 simply states the title of the bill as the “Break Free from Plastics Act.”

SECTION 2 Table of Contents

Subtitle K—Producer Responsibility for Products and Packaging
Section. 12001. Definitions.

PART I—PRODUCTS IN THE MARKETPLACE
Section 12101. Extended producer responsibility.
Section 12102. Producer Responsibility Organizations.
Section 12103. Covered product management.

Section 12104. National beverage container program.
Section 12105. Product Stewardship Plans.

Section 12106. Outreach and education.

Section 12107. Reporting.

PART I—REDUCTION OF SINGLE-USE PRODUCTS

Section 12201. Prohibition on single-use plastic carryout bags.

Section 12202. Reduction of other single-use products.

Section 12203. Study and action on plastic tobacco filters and electronic cigarettes.

PART III—RECYCLING AND COMPOSTING

Section 12301. Recycling and composting collection.

Section 12302. Requirements for the production of products containing recycled content.
Section 12303. Designing for the environment.

Section 12304. Product labeling.

Section 12305. “Do Not Flush” labeling.

Section 12306. Recycling and composting receptacle labeling.

Section 12307. Prohibition on certain exports of waste.

PART IV—LOCAL GOVERNMENT EFFORTS
Section 12401. Protection of local governments.
Section 12402. Clean Communities Program.

PART V—REDUCTION OF OTHER SOURCES OF PLASTIC POLLUTION
Section 12501. Study and action on derelict fishing gear.

Section 12502. Mandatory filtration standard for clothes washers.

Section 12503. Study and action on microfiber pollution reduction.

Section 12504. Microplastics pilot program.

Section 12505. Grant program to support innovation in packaging reduction and reuse.
Section 12506. Report on reuse and refill product delivery systems.

Definitions

1 — Advisory Committee: Committees established by “producer responsibility
organizations.”!

2 — Beverage: Drinkable substances, except medicines, infant formula, and meal
replacement liquids.?



3 — Beverage Container: Container made with any material that holds up to three liters of a
beverage, except cartons, pouches, and aseptic packaging unless producers of such
packaging voluntarily participate in the beverage container deposit program under section
12104.° Note that cartons, pouches, and aseptic packaging are included in other “covered
products,” so they are regulated under a different section from “beverage containers.”

4 — Compostable: A material recognized as compostable under certain international
standards organization or by an independent party approved by the EPA. Otherwise they
are wood or natural fiber products that have no coatings, additives, or, starting February
2023, no toxic substances. Paper is not included as compostable.*

5 — Covered Products: Any food container other than beverage containers. Covered
products include the containers that were excluded from the definition of beverage
container: cartons, pouches, and aseptic packaging—unless their producers participate in the
Section 12104 beverage deposit program. Excluded from covered products are beverage
containers because they are regulated under a different section of the bill.

6 — Covered Retail or Service Establishment: Restaurants and retailers that sell food,
drinks, or any other product to the public or that comply with the bill’s single-use product
bans. This does not include those subject to a state program for which the EPA has allowed
to waive those sections because the state has already enacted similar bans.®

7 — Food Service Product: Anything used to package or put food in your mouth, including
utensils, straws, drink cups, drink lids, food packages, food containers, plates, bowls, meat
trays, and food wraps.’

8 — Microfiber: Fibrous shaped particles sized less than five millimeters that are released
from a textile during its life cycle.?

9 — Organization: Short for Producer Responsibility Organization.’

10 — Packaging: All packaging and anything used to contain or protect a product that is sold
to a consumer in the United States, including online. It includes the product packaging
itself, packaging that contains multiple packed products for sale to consumers, any tertiary
packaging used in transport or distribution directly to a consumer, and any elements
attached to the package to facilitate hanging or displaying it. It excludes packaging designed
for long-term storage of not less than five years."

11 — Paper: All paper products including newsprint and inserts, magazines and catalogs,
direct mail pieces, office paper, and telephone directories. Excluded are bound books and
paper that would be unsanitary to recycle or reuse.'!

12 — Plan: Product Stewardship Plan described in section 12105."2

13 — Program: Product Stewardship Program established under section 12102(a)(2)."



14 — Recyclable: A product that can be recycled in the current U.S. market with existing
processing facilities [with many conditions on capacity at various levels] and does not
contain a “toxic substance.”"

15 — Recycle: Only includes a product that is processed into a new product or composted.
Excluded are materials that are processed in ways that are not suitable to make the same
product or one that is “substantially similar.” If the processing does not preserve the nature
of the original material, it does not qualify as recycling. Processing plastics back into fuel or
for use at a waste-to-energy incinerator or use in construction materials is not considered
recycling. Aggregating plastics for use in products that are substantially different from the
initial use is not considered recycling. Use of a product for construction materials, such as
for example, using glass to make roads, is also not consider recycling under this bill. *°

16 — Responsible Party: Anyone distributing beverage containers—including
manufacturers—or beverages to U.S. retailers, consumers, or commercial enterprises for
resale. This includes retailers who provide beverages or beverage containers for sale—or for
free—at a workplace or event. With respect to a covered product, the term “responsible
party” means a manufacturer, trademark owner or licensee, or importer of the covered
product who uses it in a commercial enterprise, sells, or distributes the covered product in
the United States.'®

17 — Restaurant: Eat-in restaurants and take-out restaurants, including fast food places."’

18 — Reusable: A product that is technically feasible to reuse or refill in United States
market conditions at least 100 times, or as many times as the EPA administrator
determines.'®

19 — Single-Use Product: A consumer product that is routinely disposed of, recycled, or
otherwise discarded after a single use."

Excluded are: Medical food, supplements, devices, or other products determined by
the Department of Health and Human Services (HHS) to necessarily be made of
plastic for the protection of public health. These include items such as masks, gloves,
face shields, and personal hygiene products that, due to the intended use of the
product, could become unsafe or unsanitary to recycle. For example, excluded items
include diapers or packaging that is used for the shipment of hazardous materials.

20 — Toxic Substance: A substance that may cause injury through ingestion, inhalation, or
absorption into the human body and 1s subject to reporting requirements under several
environmental laws or that has been found hazardous by a government research program—
such as those run by HHS and the National Institute of Environmental Health Sciences—or
via “expert testimony” to the EPA. Automatically included on the list are all per- and
polyfluoroalkyl substances (PFAS), Bisphenol-A, halogenated or nanoscale flame
retardants, pesticides, and all ammunition components.?



21 — Translation Services: “Professional language interpretation and translation services
provided in any language spoken by more than 5 percent of the population residing within a
community for written documents and notices and oral communications.”?!

PART 1—PRODUCTS IN THE MARKETPLACE?*

Extended Producer Responsibility.23 All responsible parties—most manufacturers,
retailers, and distributors of beverages/beverage containers or other food containers—must
participate in, and satisfy the performance targets of, an EPA approved plan developed by
“producer responsibility organizations’” created under the Act.

One or more responsible parties must create at least one producer responsibility
organization for each product category (categories defined by EPA via regulation) and fund
them via membership fees. If more than one per product category is created, the EPA
administrator will coordinate their activities or create another organization to do so.
Responsible parties may participate in more than one organization for each product type—
but only one national one and one regional one. The legislation provides an exemption from
antitrust laws to allow businesses to coordinate development of, and participation in, these
organizations.

Participation Exemption: The legislation exempts a) small business with less than $1
million in annual revenue in 2022 (adjusted for inflation after 2022) as long as they
are not franchisees and have only one retail outlet and b) manufacturers who
produce less than one ton of covered products in commerce annually. Fines for not
participating amount to $70,117 per day.

The Act directs these organizations to develop advisory committees composed of political
“stake holders,” including industry; federal, state, and local bureaucrats; private waste
management companies; and environmental activists. The Act further requires these
organizations to pay nonprofit and local bureaucrats to participate in the advisory
committees, which must develop waste management plans to submit to the EPA. Fees to
industry also include the administrative and cleanup and waste management costs related to
the products covered. Fees must cover reimbursement to the EPA for the agency’s costs of
administering the program.

Covered Product Management. “Responsible parties,” working through their
producer responsibility organizations, must provide for collection and sorting of their
“covered products” after consumers dispose of them. Working within these organizations,
they must also engage in cleaning up litter. The bill provides detailed guidelines for
conducting such collection* and cleanup. It also requires industry to fund programs to pay
for “improvement or development of new recycling or composting infrastructure.”?

National Beverage Container Program.2¢ Creates a beverage container deposit
program under section 12104.



Product Stewardship Plans.2” By February 1, 2023, each organization must submit a
stewardship plan to the EPA for approval that outlines a wide range of activities and
performance targets for “responsible parties” to meet. Once approved, plans expire every
five years and require renewal subject to EPA-required revisions.?® The legislation would
require plans to include consumer education programs to promote recycling. It also contains
detailed guidelines for, among other things:

e Industry collection of post-consumer packaging;

e Product design,;

e Measures manufacturers need to take to promote reusable packaging; and

e Procedures on how the organization and responsible parties must coordinate efforts
with state and local government.

The legislation also sets minimum performance targets that plans must include. Specifically,
the plans must call on responsible parties to meet the following recycling rates by December
31, 2027:

e 65 percent recycling rate of all products except paper (80 percent by 2032);

e 75 percent recycling of beverage containers and paper products (90 percent by
December 31, 2032); and

e Composting of 50 percent (70 percent by December 31, 2032) of “industrially
compostable” products.”

Plans must also include targets calling on manufacturers to reduce packaging by 15 percent
by December 31, 2030 or shift 15 percent to reusable packaging. In addition, after December
31, 2030, the EPA administrator can set recycling targets and dates for meeting them as he
or she “determines to be appropriate.” Responsible parties that do not satisfy performance
targets may not label products as recyclable or compostable.”’

Section 12106 details how program plans must conduct public outreach and education to
achieve plan targets.*® Section 12107 details various reporting requirements that
organizations must make available online.*!

PART I-REDUCTION OF SINGLE-USE PRODUCTS*

Product Bans. The Act bans retailers from providing shoppers with single-use plastic bags
at the point to sale (the cash register) except for bags subject to a tax. Exemptions include:

Thicker and woven plastic bags;

Machine washable bags;

Bags used inside the store for fruits, vegetables, meat, or prepared foods;
Newspaper bags; and

Door and hanger bags.



The EPA will provide one warning to stores that violate this ban and then can levy fines of
$250 for the first violation, $500 for the second, and $1,000 for the third. For retailers with
annual revenues of more than $1 million a year, it appears that the agency can levy an
unlimited number of such fines, while it can levy such fines only once every seven days for
stores with annual revenues below $1 million.*

The bill bans plastic utensils, stating retailers or service providers may not “use, provide,
distribute or sell a plastic utensil.”** The bill would also prohibit establishments from
providing “compostable or recyclable” alternatives to plastic utensils unless there is a place
for local composting or recycling and the product does not contain a “toxic” substance.®

Businesses can only provide plastic straws upon request to customers, and they must keep
some plastic straws on hand for that purpose. It does not apply to plastic straws used at
home. The bill allows plastic straws by request because of the adverse impacts of plastic
straw bans among the disabled, but the bill would allow the EPA to initiate an all-out ban if;
after consulting with representatives of associations for disabled individuals and
environmental activists, the agency determines that a “functional equivalent” for plastic
straws comes on the market.*

The bill would also grant the EPA administrator the power to implement random bans on
any plastic products he or she deems not “recyclable or compostable” that can be “replaced
by a reusable or refillable item.” It then calls on the administrator to ban all polystyrene use
for food products, disposal consumer coolers, shipping packages, single-use plastics for
miniature bottles containing personal care products provided by hotels, and plastic stickers
on produce. Fines for violations are the same as those for single-use plastic bags.

Section 12203 regulates e-cigarette-related trash, starting with a study on e-cigarettes’ impact
on the environment that the administrators of the EPA and the Food and Drug
Administration must provide to Congress. They also must publish a report on the study in
the Federal Register with details about what the agencies will do to address e-cigarette waste
“including recommendations for incorporating plastic tobacco filters and electronic cigarette
components into an extended producer responsibility program.”*’

PART III—RECYCLING AND COMPOSTING

Federalization of Waste Collection and Recycling. Section 12301 requires that the
EPA issue guidance to standardize recycling and collection practices for the entire nation
after consulting with state and local governments and “stakeholders.”

Recycled Content Mandatess38

Beverage Containers. Section 12302 would require for beverage containers to be made with
the following percentages of post-consumer materials:

e 25 percent by 2025;
e 50 percent by 2030;



e 70 percent by 2035; and
e 80 percent by 2040.

After 2040, the EPA Administrator could set percentages for post-consumer content, and
the agency may adjust these mandates based on a study that the proposed act would fund to
assess the “technical and safe minimum post-consumer recycled content requirements for
covered products.” In addition, the bill states that the EPA administrator must require that
responsible parties ensure that their plastics do not include any “toxic substances” by
February 1, 2023, which amounts to a ban on Bisphenol A, PFAS, and other substances.*

Other Packaging. Under this section at item (b), recycled content mandates also apply to
other “covered products”—which is pretty much everything else beyond beverage
containers. It first funds a multi-agency study “to determine the technical and safe minimum
post-consumer recycled content requirements for covered products and beverage containers,
including beverage containers composed of glass, aluminum, and other materials.” Upon
study completion, the EPA must publish a report based on the study findings, submit it to
Congress, and publish in the Federal Register with a description of proposed agency actions.
Based on the study findings, the legislation requires the EPA administrator to set minimum
recycled content standards for covered products and beverage containers, which must
increase the recycled content of the products over a time period “established by the
administrator.”*

Product Design Mandates. Sec. 12303, “Designing for the Environment,”*! grants the
EPA administrator authority to require manufacturers to design their products to “minimize
the impacts of extraction, manufacture, use, and end-of-life management.” The legislation
lists a number of goals, including reducing materials used, reducing additives, and other
things not based on product performance or feasibility. Firms can be subject to fines up to
$70,117 for each violation of this provision.* Because of the vague nature of the goals, it
seems that fines may be levied at the whim of the EPA administrator.

Labeling Regulations. Sections 12304, 12305, and 12306* set various labeling mandates
covering everything from plastic bags to disposable wipes (labeling related to whether they
are flushable) to compostable and recyclable products. Under general labeling rules, the
agency can levy fines of up to $70,117, and the EPA can shut down a company that does
not comply. The agency may also delegate enforcement of this provision to state
governments. The EPA would be allowed to levy fines of $2,500 for each violation of “do
not flush” labeling mandates up to a total of $100,000.

Export Bans. Section 12307 imposes the following bans on plastic waste exports:

e To all nations that are not members of the Organization for Economic Cooperation
and Development (OECD).

e To OECD members unless the OECD member is given “prior informed consent of
the relevant authorities in a receiving country.”

e To OECD states of plastics that include any halogenated plastic polymer and of
plastic waste is that is “contaminated with greater than 0.5 percent of other plastics”



or by “other materials,” including “labels, adhesives, varnishes, waxes, inks, and
paints; and composite materials mixing plastics with nonplastic materials.”
e To OECD nations if the plastics would then be exported to a non-OECD nation.
e To OECD nations of any plastics that are contaminated with “hazardous
chemicals,” or “toxic substances” that would constitute it as hazardous waste.*

PART V—REDUCTION OF OTHER SOURCES OF PLASTIC POLLUTION

The following sections include provisions calling for mandated filtration systems in washing
machines and dryers, a study on microplastics, a pilot program on microplastics, various
grant programs, and studies. Specifically, these sections include:

Section 12501. Study and Action on Derelict Fishing Gear.

Section 12502. Mandatory Filtration Standard for Clothes Washers.

Section 12503. Study and Action on Microfiber Pollution Reduction.*

Section 12504. Microplastics Pilot Program.“

Section 12505. Grant Program to Support Innovation in Packaging Reduction and
Reuse.*

e Section 12506. Report on Reuse and Refill Product Delivery Systems.*®

SECTION 3

Amendments to the IRS Code.49 Section 3 would amend the Internal Revenue code to
impose a 10-cent tax on all carryout bags provided at restaurants and other retailers. Fines
for the first violation would be $250, $500 for the second, and $1,000 per violation after that.
Businesses with less than $1 million in total annual revenue could only be fined once every
seven days. The bill would create a “carryout bag credit program” (it is unclear as to how
this would work) to reward consumers who use reusable bags and to finance a trust fund
that the federal government can use to fund litter cleanup, studies, and other things.

SECTION 4

Moratorium on Plastic Production and Advanced Recycling Facility
Permits. This section places a moratorium—referred to as a pause—on issuance of Clean
Air Act and Clean Water Act permits to all plastic production facilities and advanced
plastics recycling facilities. The pause would last until the EPA issues new regulations—
which it would be required to do within three years—based on a study the agency must
either conduct itself or commission to the National Academy of Sciences, to be completed
within 18 months. Given the length of time to complete the study, and that the issuance of
regulations can take a long time, facilities would likely have to wait out the entire three
years before expanding or starting new product lines. Given the fact that agencies often miss
statutorily determined deadlines, it could be longer. The proposal includes some very
specific criteria for the rules that the EPA must issue, which may or may not be feasible for
industry to meet.
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