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Introduction

A specter is haunting America—the specter of 
unlimited government. 

A central feature of our Constitution is that it restricts 
the federal government’s powers. These restrictions 
are, in part, structural. Not only does the Constitution 
designate the limits of federal power beyond which 
the government cannot go, but the structure of the 
Constitution also separates and balances various 
executive, legislative, and judicial powers. These 
restrictions not only limit what the government can 
do, but they also limit which part of the government 
may do it. This demarcating, separating, and 
balancing is supposed to prevent any one branch of 
government from wholly dominating another.

There is tension between this classical vision of 
American constitutionalism and the day-to-day 
proceedings of the modern administrative state. In 
particular, many federal agencies—some that are 
independent and others that are part of the executive 
branch—now wield a multitude of both executive and 
non-executive powers. That is: some of these powers 
appear to be executive in nature, but others appear to 
be legislative or judicial. For instance, several Cabinet 
agencies now exercise powers once confined to just 
one of the three branches of the constitutional triad. 
Such agencies now investigate and prosecute those 
who are alleged to have broken the law (an executive 
function); they issue rules with the force of law (a 
legislative function); and they conduct hearings, trials, 
and appeals to apply the law (a judicial function). 
Those who observe these agencies exercising 
various powers—especially when those powers cross 
intragovernmental property lines—may wonder what 
is left of the Constitution’s promise of the balance and 
the separation of powers. 

Both the separation and the balance of powers are 
vital elements of American governance. In this paper, 
we recommend setting new boundaries to restore 
these structural aspects of governance to their 
proper place. We provide a detailed plan to divest 
non-executive powers from federal agencies. Broadly, 
legislative powers should be reassigned to Congress, 
and judicial powers should be reassigned to Article 

1	 The FTC has won every case in the last 25 years, either at the trial level or at the quasi-appellate level in which it has brought cases before its own 
commissioners for disposition. Axon Enter., Inc. v. Fed. Trade Comm’n, 986 F.3d 1173, 1187 (9th Cir. 2021), cert. granted in part, 211 L. Ed. 2d 604, 142 S. Ct. 895 
(2022).

III federal courts. This restructuring would revive 
classical American constitutionalism. It would also 
be a sea change in American governance. If a label 
is needed for this reconstruction and repair, it might 
be called Constitutional Restoration. Constitutional 
restoration will banish the specter of unlimited 
government, relegating it to the dustbin of history.

The importance of restoration

Constitutional restoration, as applied to the modern 
administrative state, is essential to good government—
and not just because it makes for a cleaner or 
more aesthetically elegant federal structure. In 
Federalist #47, when James Madison wrote that “the 
accumulation of all powers, legislative, executive, 
and judiciary, in the same hands” may justly be 
called “the very definition of tyranny,” he was not 
just explaining the formal beauty or the aesthetic 
importance of a well-designed organizational chart. 
Madison’s fundamental concern was that a collapse 
of the separation of powers would create terrible 
consequences for real people’s lives, because it would 
demolish the system of limited government that is a 
necessary condition of individual freedom.

The failure to preserve the separation of powers has 
led to much injustice today. Many federal agencies 
have in-house court systems. These are administrative 
law courts for which the agencies hire and fire their 
own judges, set their salaries, and write binding rules 
of procedure. These agencies employ both prosecutors 
and judges; it is no coincidence that the agency’s 
position almost always prevails in its own court. It 
is reasonable to suspect that a judge who regularly 
decides cases in which his or her own at-will employer 
is a party might find it difficult to mete out impartial 
justice. Consider the Federal Trade Commission: It has 
won every case in the last 25 years that it has brought 
before its own administrative judges.1 

Some agencies administer their own appellate courts. 
In the event that the agency’s position does not 
prevail at trial, the agency routinely appeals to its 
own appellate division. In other agencies, the agency 
head serves as the appellate body. In such cases, the 
agency head is authorized to overrule the agency’s 
trial courts. The private litigant at odds with any such 
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federal agency is, therefore, in a far worse position 
than the typical opponent of the government in court. 
After all, most people who are told that “you can’t fight 
City Hall” nonetheless receive, at the very least, the 
protections offered by an independent judiciary. The 
idea that the head of an agency might exert control 
over both a prosecutor and a judge in the same case 
will strike many as not just a breach of due process, 
but a breach of natural justice.

Furthermore, an independent or executive agency 
with rulemaking powers can enable a different kind 
of system failure—which is to say, a different kind 
of injustice. Such agencies issue rules with binding 
force. That rulemaking power is, fundamentally, 
a legislative power. People vote for U.S. senators 
and representatives: these elections authorize and 
legitimize congressional legislation. Without the public 
accountability that is created by elections, the moral 
authority of government actors to make law appears 
relatively weak. When legislative authority is delegated 
to government officials without direct accountability 
to the voters, this short-circuits the public’s ability to 
exercise self-government through the ballot box. In 
other words: bureaucracy replaces democracy.

Furthermore, the abundance and variety of directives 
from federal agencies creates a related problem: both 
the volume and the nature of such directives make 
it increasingly difficult to understand what the law 
is.2 This is not solely a point about the relationship 
between how many laws there are and the difficulty 
involved in understanding them. The problem is, 
at least as much, that federal offices and agencies 
now regularly issue a dizzying number of “guidance 
documents, memoranda, bulletins, circulars, and 
letters that carry practical (if not always technically 
legally) binding regulatory effect.”3 These are 
commands that bind the public in a manner that 
Congress has typically never seen or considered; 
furthermore, a substantial portion of these binding 
commands are not subject to any kind of formal 
rulemaking and public comment procedure at all. 

2	 See generally Wayne Crews, Mapping Washington’s Lawlessness: An Inventory of Regulatory Dark Matter (2017).
3	 Id.
4	 Madison, in Federalist #51, wrote that “A dependence on the people is, no doubt, the primary control on the government; but experience has taught 

mankind the necessity of auxiliary precautions.”
5	 In Appendix A, we provide a brief account of how the Supreme Court of the United States has understood some issues that relate to the constitutionality of 

executive and independent agencies.

This is a failure both of accountability and of the rule 
of law.

Some make the counterargument that the public’s 
ability to reward or punish the president at the ballot 
box solves this problem of accountability: this is the 
theory that the president faces electoral accountability 
for the choices made by executive appointees. This 
counterargument is weak: the electorate should not 
be punishing or rewarding the chief executive for 
decisions that are fundamentally legislative in nature. 
The modern administrative state’s failure to achieve 
the separation of powers—replaced by its combination 
of executive and legislative powers into one entity—is 
at the center of this problem: fundamentally, the 
problem of mixed and mingled political accountability 
will not be solved by holding the president 
responsible for the policy decisions of executive or 
independent agencies.

Congress is a deliberative body that makes decisions 
through a fundamentally different process than a 
single-headed executive. At its best, the legislative 
process incorporates minority views to improve the 
policy implementations proposed by the majority. It 
is a fact of life that presidential and congressional 
decisions will sometimes be in conflict. Our 
constitutional structure of separation of powers 
and balance of powers is supposed to mediate that 
conflict by forcing accountability to be legible—and, 
ideally, completely transparent. Modern institutions 
that evade such mediation by lumping executive and 
legislative powers together have failed to comport 
with the political protections that the Constitution is 
supposed to provide. The Framers certainly did not 
believe that democratic accountability was a sufficient 
condition for good government; they believed that the 
divided government of the Constitution offered what 
they called “auxiliary precautions.”4 An agency that 
both makes law and then executes it may not quite 
qualify for Madison’s “definition of tyranny,” but it 
certainly is slouching towards it.5
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As Professor Todd Zywicki once told us:

I remember the first day I went to work at the 
Federal Trade Commission. I had previously 
had relatively little exposure to the agency: 
I certainly knew the law of antitrust and 
consumer protection, but I didn’t know as 
much about agency practices. So I sat down 
with one of the staff lawyers in the office, who 
explained to me how FTC adjudication worked: 
first the FTC launches an investigation, then 
the commission votes on charges. Then the 
agency pretends like it has never heard of the 
case before, it goes to an FTC administrative 
law judge, and the theory is that the agency sets 
up an internal, impenetrable wall between the 
enforcement division, the general counsel’s 
office, and the commissioners. Then the judge 
issues the verdict; then, if necessary, there’s 
an appeal to the FTC commissioners after the 
trial stage. I heard all this and I said “No. No 
way. You’ve got to be kidding me. That can’t 
be true.” Of course, it’s all true. And the point 
of my story is that there’s a deep and indeed 
fundamental tension between the real world of 
the FTC and the way that just about everyone in 
the world thinks that the federal government, 
constitutionally, is supposed to function.6 

Congress has made some attempts to move closer 
to the classical vision of the separation of powers: 
some of those attempts are less than ideal.7 Most 
notably, the U.S. House of Representatives passed 
H.R. 2811 earlier this year: the central purpose 
of the bill was to raise the debt ceiling, but it also 
contained a secondary provision that would give 
Congress significantly more control over policy 
measures established by the rulemaking process. 
More specifically, if H.R. 2811 were to become law, 
then Congress would have to enact a joint resolution of 
approval for each major rule to make it go into effect; 
without such a resolution, the rule at issue would 

6	 Todd Zywicki, a law professor at the Antonin Scalia School of Law and a member of the Board of Directors at the Competitive Enterprise Institute, 
provided this anecdote to us after reading an earlier version of this paper.

7	 We briefly discuss several such attempts in Appendix C below. With the exception of H.R. 2811, the most significant attempts are arguably the 
Congressional Review Act and the Regulations from the Executive in Need of Scrutiny (REINS) Act. Historically, those who oppose the REINS Act have 
argued that the Act is simply a way to block federal regulations as such. This paper’s proposal is not vulnerable to that objection, given that it ensures a 
method to issue regulations generally. Furthermore, as we discuss below, our proposal can be implemented piecemeal, beginning with a relatively small 
pilot project.

8	 This summary is inexact. In some circumstances, a presidential finding that the rule should take effect (on the grounds that it is necessary because of 
an imminent threat to health or safety or other emergency; necessary for the enforcement of criminal laws; necessary for national security; or issued 
pursuant to a statute implementing an international trade agreement) will allow for an end run around the legislative resolution requirement.

9	 Inaugural Address, Governor Ronald Reagan, January 5, 1967.

not become binding.8 Although Congress’s attention 
to rebalancing constitutional powers is a welcome 
phenomenon, this secondary provision is less than 
ideal in at least one respect: it preserves the core of 
policymaking power in the executive branch. In this 
paper, we describe a way to accomplish what we take 
to be the goals of H.R. 2811’s secondary provision: 
one way in which our proposal is different is that it 
situates policy decisions in Congress, the branch of 
the federal government that is best suited to make 
such decisions. Our proposal thus describes a viable 
avenue to reform: it assigns Congress regulatory 
and policymaking power; it avoids the criticism 
made of many regulatory reforms (namely, that such 
regulatory reforms are an ill-disguised attempt to 
stifle regulation generally); and, for the most part, 
it can be passed into law with the votes of a simple 
majority of the House and the Senate. 

Implementing constitutional restoration

Any significant change to a complex system will 
present challenges. Constitutional restoration in the 
administrative state is no exception. Just below, we 
provide a clear and concise set of recommendations 
to achieve the goal of constitutional restoration. 
There is nothing mysterious about the idea that 
the executive should be in charge of executing, the 
legislature should be in charge of legislating, and the 
judiciary should be in charge of judging. The nature 
of constitutional restoration is easy to explain and 
understand, even though politically it will likely be 
challenging to accomplish. (As a former governor of 
California famously said: “There are simple answers, 
there just are no easy answers.”9)
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A proposed scope and pace of reform. We do 
not recommend immediate, across-the-board 
implementation of constitutional restoration. Instead, 
the implementation should begin by choosing one or 
two agencies—say, the Department of Commerce and/
or the Federal Communications Commission—and 
then putting constitutional restoration into action 
on a small-scale basis. Incremental reform—that is, 
reform that can be implemented over time, not in a 
single episode—will allow for the capable and efficient 
administration of both our proposed reform and of 
government generally.

A proposal for judicial reform. In theory, the judicial 
reform portion of a constitutional restoration agenda 
is simple. Congress should end all relevant funding 
for all binding adjudicators and quasi-judicial bodies 
housed in executive and independent agencies. 
Simultaneously, Congress could expand funding for 
additional Article III trial courts that can hear the 
cases and controversies that agency courts would 
formerly have heard. One difficulty with this proposal 
is that, when enacted, it might create disproportionate 
influence for the president who chooses judges at that 
time; another difficulty is the time and labor involved 
in the selection of new federal judges. 

Therefore, an arguably superior option would be for 
Congress to fund a new system of federal magistrates 
with more or less the same function as current 
administrative courts: these new tribunals could issue 
judgments that would be directly appealable to Article 
III appellate courts. These federal magistrates would 
be appointed by and accountable to the circuit courts 
that would hear appeals of the magistrates’ judgments. 
These federal magistrates could be experts (or be 
charged with becoming experts) in specific areas of 
law; they would be accountable only to and removable 
only by independent judges. The composition of this 
new collection of magistrates would be driven by the 
choices of judges; the current balance of the circuit 
courts would likely give neither political party an 
appointment advantage. 

The jurisdiction of these new judicial bodies could 
be limited to matters of administrative law, which 
would allow the members of the new bench to 
be selected only from attorneys and judges with 
specialized technical training and experience. 
The requirements that this proposal implies for 

subject-matter jurisdiction and technical expertise 
are certainly not unique to it, as can be seen by the 
existence of the Court of Federal Claims and the Court 
of International Trade.

Not only would this proposal restore judicial power 
to where the Constitution vests it, but it is also likely 
to speed up final decisions. It has been noted since 
the days of Magna Carta that justice delayed is justice 
denied. Indeed, many of the worst excesses of current 
administrative enforcement procedure are represented 
by long, drawn-out judicial proceedings where it can 
be said that the process is the punishment. In effect, 
administrative enforcement procedure regularly 
allows an interested party (that is, the agency) to have 
practical control of the litigation calendar and to abuse 
that control for strategic reasons—to, for example, 
slow-walk a case when it’s to a prosecutor’s advantage. 
This is just one of many reasons that litigants before an 
independent judiciary can have greater confidence that 
they will be treated fairly.

Would the implementation of this judicial reform plan 
be cost-free? Almost certainly not. But a large portion 
of the costs in creating new courts would likely be 
covered by resultant savings from elimination of 
the quasi-judicial duties currently carried out by 
administrative agency personnel. The use of federal 
magistrates would also relieve the burdens of 
selection and confirmation faced by the executive and 
Congress, which must choose all judicial personnel in 
Article III courts.

A proposal for legislative reform. Similarly, the 
implementation of legislative reform that would create 
constitutional restoration is, in theory, not hard to 
understand: Congress should do its job. More precisely, 
Congress should be encouraged to do its job—
legislating—through institutional incentives that will 
encourage it to carry out its duties. Congress regularly 
produces relatively broad and vague statutes. These 
statutes regularly include authorizations for executive 
agencies to write new rules to plug the legislative gaps 
that Congress has left open. Our proposed reform 
consists of a detailed plan that disciplines Congress to 
do the work it currently leaves undone. 

The very first sentence of the first Article of the 
Constitution explains that all federal legislative 
powers shall be vested in Congress—which is to say: 
Congress, and only Congress, may legislate. Our view 
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is that when Congress passes legislation that contains 
instructions like “the Commission may prescribe 
rules which define with specificity acts or practices 
which are unfair or deceptive acts or practices in or 
affecting commerce,”10 it has dropped the ball. Or to 
put it a bit more charitably: in such circumstances, 
Congress has behaved like a runner at a track meet 
who passes the baton to someone else. If it is true 
that Congress, and only Congress, may legislate, then 
delegating legislative duties to federal agencies should 
be discouraged—and, ideally, eliminated. We provide 
a plan to accomplish this goal—which, as a practical 
matter, would essentially replace agency rulemaking 
with what we call supplementary legislation, which 
we describe below.11 Just as we propose replacing 
administrative courts with judicial courts, we propose 
replacing executive rulemaking functions with 
legislative functions. Just below, we provide a specific 
plan to restore Congress’s proper constitutional role 
and function.

First, Congress should end certain funding by 
using appropriation riders—that is, the funding that 
currently supports the rulemaking staff operations 
that are found in most agencies. This excision would 
leave enforcement and administrative operations 
untouched. Zeroing out this funding, and the 
operations it supports, would, for the most part, strip 
the agencies of resources they currently need to issue 
rules; such rulemaking would therefore end. Similarly, 
the issuance of guidance documents would, for the 
most part, end. However, as part of their enforcement 
and administrative functions, agencies would remain 
free to issue guidance documents to explain the limits 
of and defenses to their enforcement powers. 

Second, Congress should provide funding for two 
new congressional committees, consisting mainly 
of specialized, professional staff. The main output 
of these new committees would be supplementary 
legislation—that is, the committee’s output 
would largely be confined to gaps in the law that 
Congress, in previously passed legislation, had left 
unspecified. When passed into law, these instances 
of supplementary legislation would have more or 
less the same functions and consequences as agency 

10	 15 U.S.C. § 57a.
11	 The label we use for legislation that would, functionally, replace administrative rules—“supplementary legislation”—should not be confused with what 

are currently called supplemental appropriations. Congress customarily uses the label of “supplemental appropriations” for additional appropriations 
that are enacted subsequently to an annual appropriations act; supplemental appropriations are passed when the need for immediate additional 
appropriations is too immediate and urgent to wait until the next regular (annual) appropriations cycle.

rulemaking does now. (As a formal matter, a central 
norm of agency rulemaking is that it must stay 
within the subject-matter boundaries of what one 
might call the “primary” legislation that enables 
it. The supplementary legislation that is implied by 
constitutional restoration would have to stay within 
the same boundary line.) These two committees (one 
in the House, the other in the Senate) might each be 
named the Committee on Supplementary Legislation.

These committees’ jurisdiction would be confined 
to producing supplementary legislation that 
explains, with a high degree of specificity, matters 
of binding law that already-passed legislation had 
left unresolved. The legislative rules governing the 
production of supplementary legislation would require 
each piece of such legislation to include a clause 
explaining that, in case of any conflict between the 
supplementary legislation and the primary legislation 
that enabled it, the primary legislation would govern. 

These two committees would have special 
jurisdictions and powers specified by the House 
and Senate rules that create them. Each of these 
two committees would have the power to issue 
supplementary legislation; as described at some 
length below, the production of such legislation would 
be subject to unique legislative procedures. Any 
such supplementary legislation would necessarily 
be limited to elaboration and explanation of gaps in 
the law that had been described in already-passed 
primary legislation. In other words, the function of 
supplementary legislation issued by this committee is, 
by and large, to replace the rulemaking process and 
the regulation that it creates. 

From the perspective of legislative representation, 
each of these two committees on supplementary 
legislation could be structured in much the same 
way that the House Rules Committee and the Senate 
Committee on Rules and Administration are now. 
Each committee would be structured so as to contain 
reasonable legislative representation from both the 
majority and minority party. The staff requirements 
and workload implied by the creation of these two 
committees would be relatively large, however, 
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mainly because our proposal requires technically 
knowledgeable professional staff to draft the 
supplementary legislation.

Alternate staff configurations could also be 
considered. The architects of constitutional restoration 
might choose instead to create a relatively small cohort 
of committee staff who would work cooperatively 
with already-existing professional staff on other 
committees; those committees might either repurpose 
existing staff to perform this new legislative work or 
beef up staffing on currently existing committees to 
shoulder the new workload. Other permutations of 
staffing that would satisfy these new congressional 
needs might even include funding additional positions 
for non-partisan staff with specialized or technical 
knowledge at the Congressional Research Service. 
The specifics of organization charts do not matter 
very much, so long as the overall goal is met: namely, 
ensuring that the specialized knowledge held by 
agency regulators will be preserved in the course of 
staff transfer to Congress.

Notably, this legislative structure would, by and large, 
make the ordinary notice-and-comment procedure 
that is required by the Administrative Procedure Act 
unnecessary.

The establishment of special floor procedures 
would be necessary to make this proposal operate 
successfully. A central goal of constitutional 
restoration is to encourage Congress to act, rather 
than to behave passively and therefore fail to produce 
supplementary legislation. In our view, the best way 
to organize the appropriate legislative procedure 
is to deem one day of each month’s legislative 
calendar Supplementary Legislation Day. Ideally, 
both the House and the Senate would establish a 
Supplementary Legislation Day on their legislative 
calendars, such that a Supplementary Legislation Day 
would occur roughly every two weeks. On that day, 
the bills created by the Supplementary Legislative 
Committees would be sent to the floor. The bills 
emerging from this committee, unlike the product 
of most legislative committees, would be non-

12	 It is probably unnecessary to state that any bill considered on Supplementary Legislation Day would have to be germane—which is to say, a germane bill 
here would have to be related to what we call primary legislation above, and in particular it would have to be related to the primary legislation that the 
committee first started considering. In the event that congressional leadership were to decide that supplementary legislation needed to be conjoined 
with other legislation, then the leadership would always be free to direct that a bill should be sent out from another committee and subject that bill to 
regular order. Similarly, if congressional leadership were to decide that some particular piece of supplementary legislation is important enough that it 
merits additional mechanisms of legislative scrutiny—for example, discussion and debate on the legislative floor—then, similarly, the leadership would 
always be free to send out a bill from another committee on the topic at hand and subject it to regular order. Furthermore, nothing prevents congressional 
leadership from creating a special rule for special circumstances involving supplementary legislation that require other kinds of legislative procedures.

amendable, non-debatable, and (in the Senate) not 
subject to filibuster.12

An essential feature of our proposal is the contingent 
right of the minority leader in each House to bring up 
his or her own version of supplementary legislation—
but only if either the majority party’s version fails to 
receive a majority of the vote, or if nothing pertinent 
is brought to the floor by congressional leadership 
within some fixed period of time. If either party’s 
version is brought up on the floor but fails to receive 
a majority of the vote, this failure would create an 
opportunity for the other party to bring up their own 
version of the supplementary legislation at issue after 
some given period of time. 

For instance, the rule might be: after the majority 
party’s version is brought up and fails to receive 
a majority vote, then the minority party’s version 
is brought up on the next month’s Supplementary 
Legislation Day. Further: if the minority party’s 
version of supplementary legislation then either is 
not introduced after a given period or fails to receive 
a majority vote on the floor, then the majority 
party’s alternate (second) proposed version of the 
supplementary legislation may then be brought up on 
the next month’s Supplementary Legislation Day. If 
history repeats itself—that is, if the majority party’s 
second version of the legislation fails, as did the first, 
to get a majority vote or the majority party fails to 
present anything at all in the way of supplementary 
legislation, then the minority (like the majority before 
it) would get a second bite at the apple. This iteration 
would end if these four legislative opportunities for 
passage failed on the floor—although the four-step 
iteration might begin again if the majority party then 
decided to bring up another version of supplementary 
legislation on the same issue in the future. (See 
Figure 1 for a graphic representation of our suggested 
legislative procedure.)
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Committee on Supplementary 
Legislation announces its own 
independent intent to produce 

supplementary legislation.

Legislation that requires
supplementary legislation

is passed into law, or

Committee on
Supplementary Legislation 

announces that, because of an 
agency request, it intends to 

produce supplementary 
legislation, or

Consideration of First Proposal
from Majority Party

Consideration of First Proposal
from Minority Party

Consideration of Second Proposal
from Majority Party

Consideration of Second Proposal
from Minority Party

Passes
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Fails to Pass

Fails to Pass

Fails to Pass

Fails to Pass

Fails to Pass

Passes

Passes

Consideration of Proposal Previously 
Approved by Other House

Presidential 
Signature 

Presidential 
Veto

President Chooses High-Vote 
House or Senate Version

Figure 1: Proposed Legislative Procedure

Passes

Figure 1: CEI Constitutional Restoration Legislative Process
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For purposes of floor consideration, the legislative clock 
for any supplementary legislation would start to run for 
any proposed piece of supplementary legislation upon 
the occurrence of any of the following events:

1.	 When legislation expressly requiring further 
detail is enacted;

2.	 When the Committee on Supplementary 
Legislation announces that, because it has 
received a request from an independent or 
executive agency requesting a clarification of 
an existing law, it will begin work on producing 
supplementary legislation; or

3.	 When the Committee on Supplementary 
Legislation announces that it has independently 
decided that an existing law needs clarification, 
it will begin work on producing supplementary 
legislation. 

Some periods of time in the legislative rules that 
govern this procedure should be specified for 
reasons of notice. For instance, the period of time 
between the public notices described above and floor 
consideration might be a minimum of three months; 
the period of time between disclosure of the text of 
the supplementary legislation and the scheduled vote 
on that legislation might be a minimum of one week; 
the period of time at which the majority party’s first 
opportunity to present its legislation expires might be 
six months. 

If one house were to pass supplementary legislation, 
the other house could then vote on that legislation at 
the next Supplementary Legislation Day. If that vote 
did not occur on that day, any member of the second 
house could then bring it up on a privileged motion 
thereafter. (In the event that some given number of 
Supplementary Legislation Days occur without the 
other house taking up the matter, the legislation would 
die.) When the two houses both pass supplementary 
legislation that is identical, it could then—like any 
other piece of legislation—be sent to the president for 
signature or veto.

As must be obvious, this proposed procedure is 
designed to encourage congressional action, not 
passivity. But we also propose one final failsafe 
measure: the exercise of some degree of presidential 
discretion. In the event that the Senate and the 
House failed to jointly pass a final version of some 

supplementary legislation, or if the president vetoed 
that final version, the president might then choose to 
send his or her own preferred version of the rule to 
the appropriate agency for public approval—which is 
to say, the agency must begin to subject the rule to the 
notice and comment process. But the president’s choice 
would be significantly constrained, because that 
choice would be restricted to one of the two previously 
proposed supplementary legislative proposals with the 
most support—that is, the president could only opt for 
a measure that is substantively identical either to the 
proposal that received the most votes on the House 
floor or the proposal that received the most votes 
on the Senate floor. (If two or more proposals each 
received the highest number of votes in either House of 
Congress, the scope of the president’s allowable choice 
would extend to any proposal that received the highest 
number of votes in either House.) 

This presidential choice provision could be 
implemented for most agencies by means of an 
appropriation rider: the rider would prohibit the use 
of taxpayer funds to issue any regulation unless the 
content of that regulation had previously been selected 
by the president after undergoing the legislative 
process described above and receiving at least as 
many votes as any other alternative. Substantive 
authority to issue such regulations already exists; 
the rider would confine such issuances to the special 
circumstances described immediately above.

This final component of our proposed procedure 
should be sufficient to encourage the production of 
congressional legislation that will, for the most part, 
supplant and replace the system of administrative 
regulation we have today. (However, the reader who 
judges that our proposal is insufficiently attentive to 
legislative perspectives that are not embodied in the 
decisions of congressional leadership may find our 
alternative proposal, explained in Appendix B below, 
to be of interest.) To repeat: congressional action, 
not congressional passivity, is what is needed. That 
concern is the fundamental driver of our proposal. It’s 
easy for Congress to do nothing: it’s easy for Congress 
to avoid hard decisions (indeed, the delegation of 
policy choices by Congress to agencies bears a certain 
resemblance to the avoidance of hard decisions). The 
reason that our recommended procedure includes so 
many options for congressional decision-making is 
that we hope it might encourage our federal legislature 
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to settle on one of them. The status quo, which now 
provides Congress with cover so that it can avoid 
making legislative and policy decisions, is a moral 
and constitutional failure.

Most of the functioning parts of our proposal for 
legislative reform could likely be written into House 
and Senate rules. This is not true with respect to the 
portion of our proposal that allows the president to 
choose his or her favored version of the rule: that is, a 
measure that requires the president to choose among 
various proposals to send one through the notice 
and comment process might require either or both 
an appropriations rider or substantive legislation. If 
this particular portion of our proposal never passed 
into law, or if this portion passed into law but the 
president failed to choose one particular instance 
of supplementary legislation with which to move 
forward, then it would ultimately be up to the courts 
to figure out how to fill gaps and ambiguities in 
statutes. It is our view that political pressure from the 
regulated community—a community that is highly 
attuned to the dangers of legal ambiguity and that 
requires a high degree of certainty in law in order to 
accomplish its goals—makes punting such questions to 
the courts significantly less likely.

Notably, our proposal for constitutional restoration 
creates a bevy of incentives for representatives of 
each party to put supplementary legislative proposals 
forward—either to produce a bill that will receive 
a majority on the floor or, failing that, to produce 
a bill that will receive more votes than any of its 
competitors. Our recommendations for constitutional 
reconstruction on the legislative side are meant to 
encourage Congress to decide and act (and, in some 
respects, to encourage the executive to decide and 
act), rather than to stay passive and produce nothing. 
These incentives should lead to rapid decisions when 
compared to the status quo. According to a GAO case 
study, the average time it took to issue a rule after 
first consideration was four years; the shortest time of 
issuance on record was one year.13 

In other words, constitutional restoration has 
the virtue of speedy deliberation and resolution; 
it is realistic to assume that many instances of 
supplementary legislation could be issued by Congress 

13	 General Accounting Office, Federal Rulemaking: Improvements Needed to Monitoring and Evaluation of Rules Development as Well as to the 
Transparency of OMB Regulatory Reviews, GAK-09-205, 5 (2009), https://www.gao.gov/assets/gao-09-205.pdf.

14	 In Appendix C, we provide a brief account of previous attempts to restore more legislative and policymaking power to Congress.

and signed by the president within a year or so of 
the passage of some piece of enabling legislation 
that requires supplementary clarification. But speed 
is not the most important value that this proposal 
would advance; a much more important value lies in 
encouraging the responsible use of the constitutional 
powers of our federal legislature. Ultimately, the 
goal is to place the power of policymaking back into 
Congress’s hands—and, perhaps more importantly, 
to restore a significant measure of legislative 
responsibility and accountability.14

Conclusion

We predict that some readers of this paper will be 
more sympathetic to our diagnosis of American 
governance today—namely, that the constitutionality 
and the consequences of American governance 
are sub-par—than our proposed solution to the 
problem. Those readers might say: why not simply 
and immediately end the existence of the extra-
constitutional functions of the administrative state 
today, and then let the current judicial system sort 
out the gaps and ambiguities of the law that remain? 
The answer to this question is twofold. First, too many 
people and groups have come to expect and depend 
on the kind of extensive federal regulation that is a 
feature of the American administrative state, and 
so the kind of root-and-branch extinction that the 
question contemplates is unrealistic. Second, Congress 
itself has become used to passing legislation that, 
once passed, intrinsically creates more questions 
and uncertainties. Our proposal preserves the 
public expectations created by the expansion of the 
American regulatory state. However, it also guides and 
disciplines the congressional legislative process in a 
way that encourages a gradual reduction in the kind 
of federal overreach we see today. It is, at minimum, 
a valuable thought experiment about how to restore 
constitutional norms. We think it becomes much more 
valuable to the extent that it becomes something more 
than a thought experiment.

Justice Brandeis famously wrote, “The doctrine of the 
separation of powers was adopted by the Convention 
of 1787, not to promote efficiency but to preclude the 
exercise of arbitrary power. The purpose was not to 

Constitutional Restoration: How to rebuild the separation of powers� 9



avoid friction but, by means of the inevitable friction 
incident to the distribution of the governmental 
powers among three departments, to save the people 
from autocracy.”15 A program of constitutional 
restoration would also have an array of positive 
effects, chiefly on Congress. It would encourage 
Congress to finish each job that it begins, rather than 
settling for the status quo: namely, avoiding hard 
policy questions by delegating them to policymaking 
agencies outside the legislature. It would restore the 
protections provided by an independent judiciary 
to litigants who are matched against the immense 
resources of the government. The administrative 
changes it implies would be difficult for the Congress 
and the president to avoid or reverse. A program 
of constitutional restoration would be a giant step 
forward for the vision of self-government expressed in 
the text at the very beginning of the Constitution.

Appendix A: How the Supreme Court has 
understood questions of executive and 
independent agency constitutionality

Humphrey’s Executor v. U.S. (1935) was triggered 
by President Roosevelt’s attempt to fire William 
Humphrey from his position as a commissioner at 
the Federal Trade Commission (FTC).16 The Supreme 
Court of the United States held that the FTC was not 
an executive body, but a quasi-legislative one, and 
so the president’s attempt to dismiss Humphrey for 
essentially political reasons was unenforceable. 
Although the Court did not discuss the larger issue 
of the constitutionality of independent agencies in its 
opinion in any detail, Humphrey’s Executor is generally 
understood as providing a kind of silent acceptance or 
legitimation of the constitutionality of such agencies.

While Humphrey’s Executor accepted the legitimacy 
and constitutionality of agencies that were shielded 
from presidential decisions in limited circumstances, 
it did not consider (and did not need to consider) the 

15	 Myers v. United States, 272 U.S. 52, 293 (Brandeis and McReynolds, JJ., dissenting) (1926).
16	 Humphrey’s Ex’r v. United States, 295 U.S. 602, 628 (1935).
17	 Humphrey’s Ex’r, 295 at 628.
18	 Id.
19	 Seila L. LLC v. CFPB, 140 S. Ct. 2183, 2198 (2020) (quoting Humphrey’s Ex’r, 295 at 628).
20	 Crowell v. Benson, 285 U.S. 22, 56–57 (1932).
21	 Id. at 60 (“In cases brought to enforce constitutional rights, the judicial power of the United States necessarily extends to the independent determination of 

all questions, both of fact and law, necessary to the performance of that supreme function”) (emphasis added).
22	 City of Arlington v. FCC, 569 U.S. 290 (2013) (“there is no principled basis for carving out some arbitrary subset of such claims as ‘ jurisdictional.’”).

complex problems of separation of powers that exist 
in the modern administrative state. The FTC of that 
era was quite different than the FTC of today. The 
Court that examined Humphrey’s Executor didn’t 
even consider the FTC to be exercising any “part 
of the executive power.”17 Instead, it saw the FTC 
as an “legislative or as a judicial aid.”18 “It acted ‘as 
a legislative agency’ in ‘making investigations and 
reports’ to Congress and ‘as an agency of the judiciary’ 
in making recommendations to courts as a master in 
chancery.”19 That is, the FTC of 1935 had extremely 
limited fact-finding powers and no rulemaking powers 
at all, so the separation of powers concerns that we 
have discussed above by and large did not exist.

As to other agencies, the Supreme Court of the same 
era noted:

The recognition of the utility and convenience 
of administrative agencies for the investigation 
and finding of facts within their proper 
province, and the support of their authorized 
action, does not require the conclusion that 
there is no limitation of their use, and that 
the Congress could completely oust the courts 
of all determinations of fact by vesting the 
authority to make them with finality in its 
own instrumentalities or in the executive 
department. That would be to sap the judicial 
power as it exists under the federal Constitution, 
and to establish a government of a bureaucratic 
character alien to our system, wherever 
fundamental rights depend, as not infrequently 
they do depend, upon the facts, and finality as to 
facts becomes in effect finality in law.20

Many facts, considered “jurisdictional facts,” were 
such that courts would reconsider them de novo after 
agency adjudication. In cases of constitutional rights, 
all facts were considered de novo.21 However, under the 
influence of Chevron and its progeny, this perspective 
is now seen as repudiated.22 
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The modern doctrine, which rejects the notion of 
“ jurisdictional” facts that need to be found by courts 
before the agency is entitled to deference, still has 
substantial Supreme Court opposition.23 As expressed 
by Chief Justice Roberts:

Although modern administrative agencies fit 
most comfortably within the Executive Branch, 
as a practical matter they exercise legislative 
power, by promulgating regulations with the 
force of law; executive power, by policing 
compliance with those regulations; and judicial 
power, by adjudicating enforcement actions 
and imposing sanctions on those found to have 
violated their rules. The accumulation of these 
powers in the same hands is not an occasional 
or isolated exception to the constitutional 
plan; it is a central feature of modern 
American government.

The administrative state “wields vast power and 
touches almost every aspect of daily life.” Free 
Enterprise Fund v. Public Company Accounting 
Oversight Bd., 561 U.S. 477, 499 (2010). The 
Framers could hardly have envisioned today’s 
“vast and varied federal bureaucracy” and 
the authority administrative agencies now 
hold over our economic, social, and political 
activities. Ibid. “[T]he administrative state 
with its reams of regulations would leave them 
rubbing their eyes.” Alden v. Maine, 527 U.S. 
706, 807 (1999) (Souter, J., dissenting), quoted 
in Federal Maritime Comm’n v. South Carolina 
Ports Authority, 535 U.S. 743, 755 (2002).24

In 2020, the Court announced a new test that 
controlled whether agency heads could be removed 
by the president. In Seila Law LLC v. Consumer 
Financial Protection Bureau,25 the Court held that the 
Bureau’s structure, which prevented the president 
from terminating its single director except “for 
cause,” violated the separation of powers. The Court 
found that, for single-head agencies, there are two 
exceptions to the general rule that the president 
may remove officers at will. First, the president’s 

23	 City of Arlington, 569 U.S. at 312 (Roberts, C. J., and Kennedy and Alito, JJ., dissenting) (“My disagreement with the Court is fundamental. It is also easily 
expressed: A court should not defer to an agency until the court decides, on its own, that the agency is entitled to deference.”).

24	 City of Arlington, 569 U.S. at 312-13.
25	 140 S. Ct. 2138 (2020).
26	 Compare Cmty. Fin. Servs. Ass’n of Am., Ltd. v. CFPB, 51 F.4th 616 (5th Cir. 2022), cert. granted, No. 22-448, 2023 WL 2227658 (U.S. Feb. 27, 2023) with CFPB v. 

L. Offs. of Crystal Moroney, P.C., 63 F.4th 174 (2d Cir. 2023).

removal power may be constrained by statute if the 
officer is a member of an agency that shares similar 
characteristics to the Federal Trade Commission 
of Humphrey’s Executor. Second, the president’s 
removal power may be constrained by statute in the 
circumstance of “inferior officers with limited duties 
and no policymaking” role.

Earlier this year, in Axon Enterprise, Inc. v. Federal 
Trade Commission, the Court found that cases from 
litigants who wish to challenge the constitutional 
structure or existence of the SEC or the FTC may not 
be lawfully confined to those agencies’ administrative 
courts. Rather, litigants have the right to pursue such 
claims in federal district court.

Most recently, a developing circuit split between 
the Second Circuit and the Fifth Circuit appears 
to give the Court license to opine on whether the 
unusual funding structure of the Consumer Financial 
Protection Bureau is constitutional.26 But until the 
Court actually issues a decision on the matter, all that 
we can say on that question is the truism that opinions 
will vary.

Appendix B: An additional proposal for 
congressional review of secondary legislation

In the main body of the paper, we describe a four-step 
legislative procedure that will likely produce sufficient 
encouragement for Congress to decide on the best 
way to move forward on supplementary legislation. 
However, the reader who understands this four-step 
procedure as one that insufficiently reflects the 
views of legislators outside of leadership may wish to 
consider one addition to our recommended procedure. 
Namely: if the production of supplementary legislation 
proves to be unsuccessful, the House or Senate might 
also create a new and additional procedural rule that 
(if the four-step procedure fails) any Member would be 
allowed to put forward his or her own supplementary 
measure to be considered. Some observers may view 
this procedural addition as providing an appropriate 
additional avenue of decision; other observers may 
view it as more trouble than it’s worth.
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Appendix C: Some Other Attempts to Restore 
Legislative Primacy in Policymaking

We discuss H.R. 2811 of 2023 above in this paper; of 
course, it is far from the first measure that has been 
proposed that is intended to change the new balance 
of powers that has accompanied the administrative 
state. Below, we provide brief descriptions of other 
proposals that are meant to accomplish this end.

Enacted: The Congressional Review Act
Congress enacted the Congressional Review Act 
(CRA) in 1996. This measure allows Congress to 
repeal regulations that have recently become law by 
passing a joint resolution. The CRA also prohibits 
the reissuance of a substantially identical rule once 
Congress passes a repeal resolution.

Before 2017, Congress used the CRA successfully once: 
in 2001, Congress used it to repeal an Occupational 
Safety and Health Administration regulation dealing 
with ergonomic injuries. Congress attempted to use 
the CRA mechanism several times during the Obama 
Administration, but President Obama repeatedly 
vetoed the five different CRA resolutions that arrived 
at his desk. In 2017, however, a change in partisan 
control of the Presidency opened the floodgates 
for CRA resolutions. In the first year of his term, 
President Trump signed fifteen CRA resolutions into 
law, and one more the following year. President Biden 
has signed three CRA resolutions into law; he and 
President Trump have both vetoed one. 

The change in governance that the CRA triggered has 
been marginally successful. The CRA gives Congress 
a mechanism to eliminate some regulations directly: 
what it does not do, however, is make Congress the first 
mover or the sole decider. Like all other legislation, 
CRA resolutions remain subject to the veto power.

It is unusual for Congress to have large, veto-proof 
partisan majorities: the last such majority ended in 
1939. Even in the rare cases of a veto-proof majority, 
the president has typically shared that majority’s 
party affiliation, so a congressional veto override 
was unlikely to be needed. Congress only overrides a 
veto when the members of the president’s own party 
disagree with him. In such a case, a vast number of 
the president’s party have to oppose the president to 
overturn the veto—an unlikely event. This means that 
CRA resolutions are unlikely to be written into law if 

the president’s administration created the regulation. 
Occasionally, a strong public reaction against 
some regulation may push a president to surrender 
politically and refuse to execute an unpopular veto. But 
it is rare for a president to accede to public pressure 
and allow one of his own policies to be defeated: most 
regulatory schemes receive little publicity and little 
public pushback.

The Congressional Review Act is of greatest 
consequence shortly after a change in party control. 
As described above, a rule overturned through the 
CRA may not be re-implemented if it is “substantially 
the same form” as the defeated rule. This prohibition 
prevents the agency from reissuing the same 
regulation a second time. 

The bottom line is that success under the CRA is 
the exception, not the rule: in almost all cases, the 
president, and the people he appoints, retain control 
over regulatory policy, despite the occasional successes 
of the Congressional Review Act. 

Not enacted

•	 The Regulations from the Executive in Need of 
Scrutiny Act, also known as the REINS Act, is 
another proposal to return regulatory reform to 
Congress. The REINS Act would create a new CRA-
style reform: essentially, the REINS Act would build 
on the congressional power to issue resolutions of 
disapproval created by the CRA by adding in a new 
congressional power. Under the REINS Act, major 
agency regulations would have to be approved 
by Congress before they could go into effect. The 
REINS Act defines major agency regulations as 
those which have impacts on the economy of $100 
million or more, increase consumer prices, or have 
significant harmful effects on the economy. This 
means that many regulations under the REINS Act 
would be outside the scope of Congress’s authority.

•	 The Regulatory Accountability Act has been 
introduced in various forms in previous 
Congresses. The common element of its various 
versions is a requirement that agencies choose 
regulatory schemes that are less expensive, not 
more expensive, to carry out their given goals. 
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•	 The Guidance Out Of Darkness Act would require 
the establishment of a public access portal for 
all guidance documents issued by the federal 
government. Establishing this portal would 
eliminate the obscurity that, in practice, such 
documents reside in. 

•	 The Article I Regulatory Budget Reform Act would 
require Congress to vote on the total regulatory 
burden to which each federal agency could subject 
the nation. The Act would therefore require the 
production of a budget for federal regulatory costs 
that is similar to the annual budget Congress 
produces for taxes and spending. The regulatory 
budget would thus constrain regulatory agencies 
to limit their footprint to the cost limits imposed 
by Congress.

•	 The Competitive Enterprise Institute has proposed a 
Regulatory Reduction Commission, loosely modeled 
on the Base Closure and Realignment Commission. 
The mission of the Regulatory Reduction 
Commission would be to assess agency rules and 
regulations, and then to assemble a package of 
proposed regulatory reductions annually. This 
yearly recommendation would then subject to an 
up-or-down, amendment-free vote by Congress. 

•	 The Regulation Freedom Amendment is a proposed 
constitutional amendment. The passage of the 
Amendment into law would require congressional 
approval of federal regulations in certain 
circumstances. More precisely, whenever a quarter 
of the members of either House of Congress 
conveyed their disapproval in writing of some 
proposed federal regulation to the president, a 
majority vote of both Houses would be required to 
give the regulation legal force.
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