Federal regulations affecting
small business

The aforementioned National Association of
Manufacturers (NAM) report found that average
annual per-employee regulatory costs to firms
vary by firm size in a way that overly affects small
businesses. The smaller the firm, the larger the
per-employee regulatory costs, particularly in
manufacturing. As shown in Table 9, the NAM
found that per-employee regulatory costs for
firms with fewer than 50 workers can be far
greater than those for larger firms—$50,100 for

smaller firms, compared with $24,800 for larger
ones.

The Regulatory Flexibility Act (RFA) directs fed-
eral agencies to consider their rules’ effects on
small entities.!”’ Figure 21 depicts rules in active,
completed, and long-term stages in the fall Unified
Agenda that require regulatory flexibility analy-
sis, as well as rules that presumably do not rise to
the level of requiring an RFA but are nonetheless

Table 9. Distribution of regulatory costs in small, medium, and large

manufacturing firms
All firms <50 employees 50-99 employees >100 employees
All federal regulations $29,100 $50,100 $28,000 $24,800
Economic $10,400 $7,600 $10,900 $11,000
Environmental $17,200 $40,700 $15,200 $12,500
Tax compliance $500 $500 $800 $400
Occupatonal/homeland security $1,000 $1,300 $1,100 $900

Source: W. Mark Crain and Nicole V. Crain, “The Cost of Federal Regulation to the U.S. Economy, Manufacturing and Small Business,” National

Association of Manufacturers.
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Figure 21. Rules in the Unified Agenda pipeline affecting small business
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Source: Compiled by the author from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal

Register, fall edition, various years.

anticipated by agencies to affect small businesses.
Of the 690 rules affecting small business in 2023,
370 required an RFA, a 6 percent increase. Although
Figure 21’s 2023 tally does exceed the levels under
Obama depicted there, counts did occasionally ex-
ceed 800 under Obama.'® The count fell to 590 in
2017 in the Trump administration.

Recognizing that overlap occurs in transition years
following elections, here are calendar-year aver-
ages of the number of rules requiring regulatory
flexibility analysis during recent administrations:

* George W. Bush (eight years): average 377 rules
requiring small-business RFA per year

* Barack Obama (eight years): average 406 rules
per year

* Donald Trump (four years): average 341
rules per year (included dozens deemed
deregulatory)

* Joe Biden (first three years): average 358 rules
per year

Table 10 breaks out the fall 2023 Unified Agen-
da’s 690 rules affecting small business by depart-
ment, agency, and commission. The top five—the
Federal Communications Commission (FCC); the
Departments of Health and Human Services, the
Treasury, and Commerce; and the multiagency
federal acquisition rules that now include a rule
on “Disclosure of Greenhouse Gas Emissions and
Climate-Related Financial Risk’—are the stand-
outs, accounting for 351 rules, or 51 percent of the
690 rules affecting small business.

The FCC alone contributes 80 long-term rules
deemed to require RFA analysis. The overall pro-
portion of total rules affecting small business in
the Unified Agenda stands at 19 percent but varies
widely among agencies. Of the 690 rules affect-
ing small business, 105 are deemed Section 3(f)
(1) Significant, which is broken out at the bottom
of Table 10. The Agenda’s “active” rules subset as
they pertain to small business again could be of
particular interest to policymakers.
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Table 10. Rules in the Unified Agenda that affect small business by department, agency,
and commission

Number Affecting Small Business
RFA Required RFA Not Required Affecting

Total Small

Rules | Active Completed L-T Active Completed L-T Total Business Top 5
Dept. of Agriculture 159 7 6 8 5 3 29 18.2%
Dept. of Commerce 261 29 9 3 11 12 3 67 25.7% 67
Dept. of Defense 152 2 1 16 4 5 28 18.4%
Dept. of Education 40 1 1 2 5.0%
Dept. of Energy 121 6 5 2 13 10.7%
Dept. of Health and Human 230 26 7 4 31 1 6 75 32.6% 75
Services
Dept. of Homeland Security 125 12 2 3 2 19 15.2%
Dept. of Housing and Urban 57 0 0.0%
Development
Dept. of the Interior 334 5 2 1 11 5 24 7.2%
Dept. of Justice 123 16 2 1 19 15.4%
Dept. of Labor 102 12 1 4 1 4 22 21.6%
Dept. of State 54 11 2 13 24.1%
Dept. of Transportation 304 7 5 14 1 4 31 10.2%
Dept. of the Treasury 368 7 2 5 44 3 10 71 19.3% 71
Dept. of Veterans Affairs 84 0 0.0%
Agency for International 16 5 ) 12.5%
Development
Architectural and Transporta- 0
tion Barriers Compliance Board 6 0 0-0%
CPBSD* 3 0 0.0%
Chem{cal §afetey and Hazard 1 0 0.0%
Investigation Board
Commf)d!ty Futures Trading 28 0 0.0%
Commission
Consumer Financial Protection 14 2 1 3 21.4%
Bureau
Consur.ne.r Product Safety 29 ) 1 1 4 13.8%
Commission
Corporatllon for Natlonal and 10 0 0.0%
Community Service
Council of Inspector General on 0
Integrity and Efficiency 0 0.0%
Coun'al on Environmental 3 0 0.0%
Quality
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Number Affecting Small Business
RFA Required RFA Not Required Affecting
Total Small
Rules | Active Completed L-T Active Completed L-T Total Business Top 5

Court S.e\./lces/offender 5 0 0.0%
Supervision, DC
Defense Nuclear Facilities

0,
Safety Board 3 0.0%
Environmental Protection 209 9 1 12 3 6 31 14.8%
Agency
Equal Employment Opportunity

. 10 2

Commission
Federal Acquisition Regulation 58 36 4 2 8 1 1 52 89.7% 52
Farm Credit Administration 17 0 0.0%
Federa'l Cpmmunlcatlons 103 4 80 ) 86 83.5% 86
Commission
Federal erOSIt Insurance 2% ) ) 77%
Corporation
Federa.l Epergy Regulatory 1 0 0.0%
Commission
Federal Housing Finance 91 0 0.0%
Agency
Federal Maritime Commission 8 0 0.0%
Fede@l MedlathI:l and 4 5 ) 50.0%
Conciliation Service
Fedgral Mine S.afe.ty and Health 1 0 0.0%
Review Commission
Federal Permitting Improve- 0
ment Steering Committee 3 ! ! 33.3%
Federal Reserve System 26 1 1 3.8%
Federal Trade Commission 24 21 1 22 91.7%
General Services Administration 31 11 1 3 14 29 93.5%
Ir)stltute of Museum and 1 0 0.0%
Library Services
Inter-American Foundation 2 0 0.0%
National Aeronautics and

0,
Space Administration 9 0 0.0%
Natlgngl Arghlves and Records 16 0 0.0%
Administration
National Credit Union .
Administration 2 1 1 4.0%
National Endowment for the Arts 5 1 1 2 40.0%
Natlona.l.Endowment for the 3 0 0.0%
Humanities
Natlon'al I'ndlan Gaming 4 0 0.0%
Commission
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Number Affecting Small Business

RFA Required RFA Not Required Affecting
Total Small
Rules | Active Completed L-T Active Completed L-T Total Business Top 5
National Labor Relations Board 5 1 1 20.0%
National Mediation Board 1 0 0.0%
National Science Foundation 5
National Transportation Safety 11 0 0.0%
Board
Nuclear Regulatory Commission 58 3 1 2 1 7 63.6%
Office of Government Ethics 11 0 0.0%
Office of Management and 8 0 0.0%
Budget
Offlce of the National Cyber 3 0 0.0%
Director
Office of Personnel Management 46 0 0.0%

Office of the Intellectual
Property and Enforcement 0 0.0%
Coordinator

Office of the US Trade

Representative !

Peace Corps 4 0 0.0%
Ez:;frr;t?s:eﬂt Guaranty 9 0 0.0%

Postal Regulatory Commission 7 0 0.0%

Railroad Retirement Board 4 0 0.0%
iiﬂ:ﬁtl's;:d Exchange 63 14 4 18 28.6%

Selective Service System 5

Small Business Administration 68 6 2 1 9 13.2%

Social Security Administration 21 1 1 4.8%

Surface Transportation Board 7 1 1 14.3%
Tennessee Valley Authority 0 0.0%

US Agency for Global Media 3 0 0.0%

TOTAL 3,599 196 55 119 234 33 53 690 19.2% 351

0
370 320 > tlo/t"acl’f
RFA Required RFA Not Required

Active Completed L-T Active Completed L-T

“Section 3(f)(1) Significant”

53 14 10 22 2 4 105
subset

Source: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” and from online edition at
http://www.reginfo.gov.

Note: L-T = long term; RFA = regulatory flexibility analysis.

* Committee for Purchase from People Who Are Blind or Severely Disabled.
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Figure 22. Number of final and significant final rules in the Federal Register

affecting small business
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Source: Compiled by the author from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal

Register, fall edition, various years.

To complement the fall Unified Agenda snap-
shots, we return for a moment to the Federal Reg-
ister and its broader depiction of small-business
rules. Figure 22 depicts the larger universe of
final rules and the “significant” subset com-
pleted in the Federal Register deemed to affect
small business since 2014. Overall counts stand
above pre-Trump levels, whereas at the moment
the significant subset stands below.!* However,
again rules costing between $100 million and
$200 million are no longer regarded as signifi-
cant by the dollar-cost criterion. As it stands, the
2023 Federal Register contained 80 significant final
small-business rules, which might be compared
with the 16 completed small-business rules in
the fall Agenda recognized as S3F1 Significant
(bottom of Table 10).

Recognizing that overlap occurs in transition
years, here are calendar-year averages of the
number of final and final significant rules in the

Federal Register affecting small business during re-
cent administrations:

e Barack Obama (eight years): average 694
rules per year affecting small business, 117
significant

* Donald Trump (four years): average 701 rules
per year, 70 significant (include deregulatory)

* Joe Biden (first three years): average 870 rules
per year, 83 significant

Biden is taking the averages higher for total fi-
nal rules affecting small business, and he is do-
ing the same for proposed rules. Proposed rules
in the Federal Register affecting small business
recently peaked at 812 in 2021. Despite drop-
ping to 704 in 2023, proposed rules stand well
above Obama-era levels, as seen in Figure 23.
The overall count stands 15 percent higher than
the 2000-“teens” average of 590. Whereas the sig-
nificant small-business proposed rule component
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Figure 23. Number of proposed and significant proposed rules in the

Federal Register affecting small business
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Source: Compiled by the author from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal

Register, fall edition, various years.

stands below pre-Trump levels as it does for final
rules, it is noteworthy that 75 active rules affecting
small business are deemed S3F1 Significant in the
fall 2023 Unified Agenda (bottom of Table 10).

Recognizing that overlap occurs in transition
years, here are calendar-year averages of the
number of proposed and significant proposed
rules affecting small business during recent

administrations:

e Barack Obama (eight years): average 612 pro-
posed rules per year affecting small business,
128 significant

* Donald Trump (four years): average 572 pro-
posed rules per year, 72 significant (includes
deregulatory)

* Joe Biden (first three years): average 756 rules
per year, 71 significant

The legislative foundations of regulations affect-
ing small business are without doubt substantial.
Appendix K presents a partial list of non-sector-
specific laws whose regulations affect growing
businesses.
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