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September 15, 2025 

 

Comments of the Competitive Enterprise Institute 

 

RE: Justice Department and National Economic Council Effort to Identify State Laws with Out-

Of-State Economic Impacts 

OLP182; Docket No. DOJ-OLP-2025-0169 

On behalf of the Competitive Enterprise Institute, we respectfully submit these comments to the 

Department of Justice (DOJ) and the National Economic Council (NEC) concerning their request 

for information about state regulatory overreach. 

We first want to applaud the parties for their interest in this serious, but often neglected area of 

overregulation. Outside of American entrepreneurs with firsthand experience, little attention is 

given to the struggle of complying with fifty different regulatory regimes, frequently with 

distinct or even conflicting demands. States’ regulatory balkanization, fiscal extravagance, and 

moral hazard have combined to make a hostile commercial environment for citizens and 

businesses of every state.1      

Companies’ frequent, rational, but ultimately harmful reaction is known as the ‘California 

Effect.’ It is unilateral regulatory globalization and occurs when a state’s severe regulations 

create incentives for companies to adopt that most strict standard for their dealings in every 

jurisdiction in order to avoid the costs and complexity of compliance diversification. The 

phenomena can be observed specifically with California’s vehicle emissions standard and more 

broadly with consumer protection, data security, and labor issues. In this way, the most extreme 

states become the de facto regulator of the entire nation; it is a regulatory race to the bottom.      

Adding to the morass, those being regulated often have little to no political redress. Businesses 

located entirely outside the aggressively regulating state are faced with the stark choice of costly 

compliance or of forgoing of customers, which in the cases of heavily populated (and regulation-

heavy) states like California or New York, is a matter of significant revenue. If other states’ 

regulatory regimes can follow businesses to every consumer, there is no true exit, no real 

restraint on regulatory exuberance, and no beneficial competition among states.       

 
1 Michael S. Greve, The State of Our Federalism (American Enterprise Institute, September 16, 2011), pp. 6-7, 

https://www.aei.org/research-products/testimony/the-state-of-our-federalism/.  
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This exporting of regulatory burden to the citizens of other states is not the “competitive 

federalism” to which we should aspire.2 Federal preemption by Congress and a Supreme Court 

motivated to protect a competitive federal order are crucial to moving away from the 

burdensome “cartel federalism” we see today.3 

With the relevant principles in behavioral economics and the U.S. Constitution addressed, we 

move on to specific items that adversely affect interstate commerce and unjustly harm interests 

in other states.  

I. Artificial Intelligence 

State-level artificial intelligence (AI) legislation is a prime example of state regulation that 

significantly affects interstate commerce. The current and anticipated patchwork of state laws 

creates new and crushing regulatory burdens on businesses and consumers.4 AI systems are 

inherently interstate. An AI-powered hiring tool, a chatbot, or generative model are not confined 

to state borders.  

The complex web of potentially conflicting rules threatens to suffocate American innovation. 

This burden is particularly pertinent for small businesses and startups, which are 

disproportionately harmed by regulatory complexity. It would be difficult for any business to 

navigate the differing disclosure requirements of the Colorado law,5 the algorithmic audit rules of 

a New York City ordinance,6 and the transparency mandates of the Utah act.7 Instead of focusing 

on innovation and growth, companies are forced to divert resources to a state-by-state 

compliance effort.  

California’s regulatory approach poses a significant threat to AI innovation. It’s likely for this 

reason that the House Judiciary Committee’s subcommittee will hold a hearing, this week, titled 

 
2 Greve, The State of Our Federalism, p. 10-11. 
3 Greve, The State of Our Federalism, p. 11-15. 
4 Richard Sentinella and Cobun Zweifel-Keegan, “US State AI Governance Legislation Tracker,” IAPP, last updated 

July 15, 2025, https://iapp.org/resources/article/us-state-ai-governance-legislation-tracker/#state-ai-governance-law-

chart.  
5 S.B. 24-205 – Concerning Consumer Protections in Interactions with Artificial Intelligence, 74th Colorado General 

Assembly, First Regular Session, https://leg.colorado.gov/bills/sb24-205; Kevin Frazier and Adam Thierer, 

“Colorado’s AI Law Is a Cautionary Tale for the Nation,” Reason, August 15, 2025, 

https://reason.com/2025/08/15/colorados-ai-law-is-a-cautionary-tale-for-the-nation/.  
6 Local Law 144 – The New York City Council, 

https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4344524&GUID=B051915D-A9AC-451E-81F8-

6596032FA3F9&Options=ID%7CText%7C&Search=.  
7 S.B. 149 – Artificial Intelligence Policy Act, Utah State Legislature, 2024 General Session, 

https://le.utah.gov/~2024/bills/static/SB0149.html; S.B. 226 – Artificial Intelligence Consumer Protection 

Amendments, Utah State Legislature, 2025 General Session, https://le.utah.gov/~2025/bills/static/SB0226.html; S.B. 

332 – Artificial Intelligence Revisions, Utah State Legislature, 2025 General Session, 

https://le.utah.gov/~2025/bills/static/SB0332.html; “Utah Scales Back Reach of Generative AI Consumer Protection 

Law,” Davis Polk, April 4, 2025, https://www.davispolk.com/insights/client-update/utah-scales-back-reach-

generative-ai-consumer-protection-law.  

https://iapp.org/resources/article/us-state-ai-governance-legislation-tracker/#state-ai-governance-law-chart
https://iapp.org/resources/article/us-state-ai-governance-legislation-tracker/#state-ai-governance-law-chart
https://leg.colorado.gov/bills/sb24-205
https://reason.com/2025/08/15/colorados-ai-law-is-a-cautionary-tale-for-the-nation/
https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4344524&GUID=B051915D-A9AC-451E-81F8-6596032FA3F9&Options=ID%7CText%7C&Search=
https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4344524&GUID=B051915D-A9AC-451E-81F8-6596032FA3F9&Options=ID%7CText%7C&Search=
https://le.utah.gov/~2024/bills/static/SB0149.html
https://le.utah.gov/~2025/bills/static/SB0226.html
https://le.utah.gov/~2025/bills/static/SB0332.html
https://www.davispolk.com/insights/client-update/utah-scales-back-reach-generative-ai-consumer-protection-law
https://www.davispolk.com/insights/client-update/utah-scales-back-reach-generative-ai-consumer-protection-law
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“AI at a Crossroads: A Nationwide Strategy of Californication.”8 California’s numerous proposed 

AI laws threaten to create a fragmented, costly, and burdensome regulatory environment that will 

harm national innovation, according to Kevin Frazier, AI innovation and law fellow at the 

University of Texas School of Law, and Adam Thierer, senior fellow for technology and 

innovation at the R Street Institute. In a recent op-ed, they argue that the state-level “California 

effect” moves in direct opposition to the Trump administration’s pro-innovation, market-oriented 

approach, which calls for a unified federal strategy.9 Without action, Frazier and Thierer write, 

“the California effect will once again become America’s default, and the nation’s AI future will 

be dictated not by federal vision buy by the preferences of one state legislature.”10 

One of us testified before the House Judiciary Committee’s Subcommittee on the Administrative 

State, Regulatory Reform and Antitrust earlier this year, urging Congress to preempt this 

growing patchwork of state-level AI regulation.11 The administration should continue to work 

with Congress to craft a fair-minded federal AI preemption bill that unleashes the full potential of 

this emerging technology while still maintaining states’ ability to govern intrastate effects. 

Considering several state-level AI proposals deal with AI safety, it may also be fruitful for the 

DOJ’s Antitrust Division, together with the Federal Trade Commission (FTC), to open a 90-day 

comment period exploring the need for new Collaboration Guidelines.12 Biden officials withdrew 

the 2000 Collaboration Guidelines shortly before the change in administration.13 Companies may 

be dissuaded from engaging in AI safety collaborations for fear of running afoul of the antitrust 

laws.  

II. Age Verification 

Several states have passed age verifications laws directed at app stores or social media 

platforms.14 Both are constitutionally suspect and are likely to be struck down in court, despite 

the recent ruling in Free Speech Coalition v. Paxton involving obscene material. State age 

verification laws have the potential to become de facto national laws due to the internet’s 

 
8 “AI at a Crossroads: A Nationwide Strategy or Californication?,” hearing, Committee on the Judiciary, 

Subcommittee on Courts, Intellectual Property, Artificial Intelligence, and the Internet, September 18, 2025, 

https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=118623.   
9 Kevin Frazier and Adam Thierer, “No Single State Should Dictate National AI Policy,” Governing, August 28, 

2025, https://www.governing.com/artificial-intelligence/no-single-state-should-dictate-national-ai-policy.  
10 Frazier and Thierer, “No Single State Should Dictate National AI Policy.” 
11 Written Statement of Jessica Melugin, hearing on “Artificial Intelligence: Examining Trends in Innovation and 

Competition” before Subcommittee on the Administrative State, Regulatory Reform and Antitrust of the Committee 

on the Judiciary, U.S. House of Representatives, April 2, 2025, https://judiciary.house.gov/sites/evo-

subsites/republicans-judiciary.house.gov/files/evo-media-document/melugin-testimony_0.pdf. 
12 Federal Trade Commission, “Comment and Hearings on Joint Venture Project,” Federal Register, Vol. 62, No. 81 

(April 28, 1997), https://www.ftc.gov/sites/default/files/documents/federal_register_notices/comment-and-hearings-

joint-venture-project/970428jointventureproject.pdf.  
13 Federal Trade Commission, “FTC and DOJ Withdraw Guidelines for Collaboration Among Competitors,” press 

release, December 11, 2024, https://www.ftc.gov/news-events/news/press-releases/2024/12/ftc-doj-withdraw-

guidelines-collaboration-among-competitors.  
14 Jennifer Huddleston, “What Happens Next in Age Verification after Free Speech Coalition v. Paxton?,” Cato at 

Liberty (blog), Cato Institute, August 11, 2025, https://www.cato.org/blog/what-happens-next-age-verification-

afterfree-speech-coalition-v-paxton.  

https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=118623
https://www.governing.com/artificial-intelligence/no-single-state-should-dictate-national-ai-policy
https://judiciary.house.gov/sites/evo-subsites/republicans-judiciary.house.gov/files/evo-media-document/melugin-testimony_0.pdf
https://judiciary.house.gov/sites/evo-subsites/republicans-judiciary.house.gov/files/evo-media-document/melugin-testimony_0.pdf
https://www.ftc.gov/sites/default/files/documents/federal_register_notices/comment-and-hearings-joint-venture-project/970428jointventureproject.pdf
https://www.ftc.gov/sites/default/files/documents/federal_register_notices/comment-and-hearings-joint-venture-project/970428jointventureproject.pdf
https://www.ftc.gov/news-events/news/press-releases/2024/12/ftc-doj-withdraw-guidelines-collaboration-among-competitors
https://www.ftc.gov/news-events/news/press-releases/2024/12/ftc-doj-withdraw-guidelines-collaboration-among-competitors
https://www.cato.org/blog/what-happens-next-age-verification-afterfree-speech-coalition-v-paxton
https://www.cato.org/blog/what-happens-next-age-verification-afterfree-speech-coalition-v-paxton
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interconnected nature, creating negative consequences for free speech, privacy, and access to 

information for all Americans.15 Further, these laws impose tremendous barriers to entry that will 

likely permeate among the states.  

Supreme Court Justice Kavanaugh recently indicated that Mississippi’s social media age 

verification law16 “is likely unconstitutional,” but for now the law remains in effect.17 Broad 

definitions of “harmful to minors” can compel general-purpose sites to restrict information for all 

users, according to Jennifer Huddleston, senior fellow in technology policy at the Cato 

Institute.18 Huddleston points to an analogous law in the United Kingdom, writing that “[t]hese 

types of law resulted in the blocking of certain information around issues like Ukraine and Gaza, 

limiting the potential speech of Americans on those issues on platforms like X and Reddit.”19 

The cumulative effects of state age verification laws create a substantial regulatory burden that 

has interstate effects, making it harder for smaller platforms to scale their user base. Even if only 

a portion of the U.S. population is covered by these laws, that may be enough to stunt the growth 

of startups. Incumbents can benefit from this. They have the benefit of established business 

goodwill, and users may be deterred from using new services because that are hesitant to share 

sensitive information like government IDs or biological identifiers with companies with whom 

they are less familiar.  

Last month, social media newcomer Bluesky announced that it would begin blocking Mississippi 

IP addresses from accessing their platform in response to the Mississippi law.20 This 

demonstrates how these laws entrench dominant companies, which can absorb the high cost of 

compliance, while forcing smaller platforms to shut down or leave a state, according to Molly 

Buckley, a lawyer with the Electronic Frontier Foundation.21 Buckley writes, 

Proponents of age verification claim that these mandates will hold 

Big Tech companies accountable for their outsized influence, but 

really the opposite is true. As we can see from Mississippi, age 

verification mandates concentrate and consolidate power in the 

hands of the largest companies—the only entities with the 

resources to build costly compliance systems and absorb 

potentially massive fines.22 

 
15 Jennifer Huddleston, “Mississippi’s Age Verification Law Could Impact Us All,” Cato at Liberty (blog), Cato 

Institute, August 21, 2025, https://www.cato.org/blog/mississippis-age-verification-law-could-impact-us-all.  
16 H.B. 1126 – Walker Montgomery Protecting Children Online Act, Mississippi Legislature, 2024 Regular Session, 

https://billstatus.ls.state.ms.us/2024/pdf/history/HB/HB1126.xml.  
17 NetChoice v. Fitch, No. 25A97 (U.S. August 14, 2025) (Kavanaugh, J., concurring), 

https://www.supremecourt.gov/opinions/24pdf/25a97_5h25.pdf.   
18 Huddleston, “What Happens Next in Age Verification after Free Speech Coalition v. Paxton?”  
19 Huddleston, “What Happens Next in Age Verification after Free Speech Coalition v. Paxton?” 
20 Bluesky Team, “Our Response to Mississippi’s Age Assurance Law, Bluesky (blog), August 22, 2025, 

https://bsky.social/about/blog/08-22-2025-mississippi-hb1126.  
21 Molly Buckley, “Age Verification Is a Windfall for Big Tech—And a Death Sentence for Smaller Platforms,” 

Electronic Frontier Foundation, September 5, 2025, https://www.eff.org/deeplinks/2025/09/age-verification-

windfall-big-tech-and-death-sentence-smaller-platforms.  
22 Buckley, “Age Verification Is a Windfall for Big Tech.” 

https://www.cato.org/blog/mississippis-age-verification-law-could-impact-us-all
https://billstatus.ls.state.ms.us/2024/pdf/history/HB/HB1126.xml
https://www.supremecourt.gov/opinions/24pdf/25a97_5h25.pdf
https://bsky.social/about/blog/08-22-2025-mississippi-hb1126
https://www.eff.org/deeplinks/2025/09/age-verification-windfall-big-tech-and-death-sentence-smaller-platforms
https://www.eff.org/deeplinks/2025/09/age-verification-windfall-big-tech-and-death-sentence-smaller-platforms


5 

 

These interstate anticompetitive effects apply equally to app store age verification laws.23 In a 

report published earlier this year by the Foundation for American Innovation (FAI), Luke Hogg 

and Evan Swarztrauber acknowledge the burden that age verification mandates would impose on 

smaller social media, e-commerce, and content platforms, which could involve “high up-front 

expenses for technology procurement, staff training, and ongoing maintenance.”24 “Without 

careful consideration of these challenges, overly burdensome regulations could discourage 

startups and smaller firms from entering or thriving in the market, reducing competition and 

innovation,” according to the FAI report.25 

Instead, Hogg and Swarztrauber posit that age verification mandates directed at app stores and 

operating systems are more feasible because “[t]he burden of implementing age verification at 

these layers would largely affect a handful of well-capitalized firms.”26 But this approach ignores 

the shifting anticompetitive effects created by laws passed in states like Utah,27 Texas,28 and 

Louisiana.29 App store age verification will likely entrench the competitive positions of these few 

well-capitalized firms. Even worse, the app store age verification laws may incentivize platforms 

to adopt a stricter, more risk-averse approach to application approval, leading to less entrants, 

less competition, and less innovation. 

While state-level age verification proposals are well-intentioned, they will fail to keep kids safe 

online.30 Instead, they will create more problems, both interstate and intrastate, for free speech, 

privacy, and competition.31 Research shows that existing child safety tools are already being 

underutilized by parents.32 While the FTC has made some advocacy efforts in communicating 

 
23 Alex Reinauer, “Lawmakers Continue to Embrace Incoherent Tech Policy,” Open Market (blog), Competitive 

Enterprise Institute, July 8, 2025, https://cei.org/blog/lawmakers-continue-to-embrace-incoherent-tech-policy/.  
24 Luke Hogg and Evan Swarztrauber, On the Internet, No One Knows You’re a Dog: Examining the Feasibility of 

Privacy-Preserving Age Verification Online (Foundation for American Innovation, February 2025), p. 21, 

https://cdn.sanity.io/files/d8lrla4f/staging/0287856bc4be1f8a80271e3e9048e48920f41f7b.pdf.  
25 Hogg and Swarztrauber, On the Internet, No One Knows You’re a Dog, p. 21. 
26 Hogg and Swarztrauber, On the Internet, No One Knows You’re a Dog, p. 21. 
27 S.B. 142 – App Store Accountability Act, Utah State Legislature, 2025 General Session, 

https://le.utah.gov/~2025/bills/static/SB0142.html.  
28 S.B. 2420 – An Act Relating to the Regulation of Platforms for the Sale and Distribution of Software Applications 

for Mobile Devices, 89th Texas Legislature, 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=89R&Bill=SB2420.  
29 H.B. 570 – Relative to Minors’ Use of Applications, Louisiana State Legislature, 2025 Regular Session, 

https://www.legis.la.gov/Legis/BillInfo.aspx?i=248616.  
30 David Lang et al., Do Age-Verification Bills Change Search Behavior? A Pre-Registered Synthetic Control 

Multiverse, preprint, March 19, 2025, https://doi.org/10.21203/rs.3.rs-6190162/v1; Elizabeth Nolan Brown, “Study: 

Age-Verification Laws Don’t Work,” Reason, March 12, 2025, https://reason.com/2025/03/12/study-age-

verification-laws-dont-work/.  
31 Turner Loesel, “Why App Store Surveillance Won’t Keep Kids Safe,” James Madison Institute, March 15, 2025, 

https://jamesmadison.org/why-app-store-surveillance-wont-keep-kids-safe/; Antonio Serrano, “Age-Verification Bill 

Will Not Keep Your Kids Safer, Will Risk Privacy,” ACLU Wyoming, January 30, 2025, https://www.aclu-

wy.org/en/news/age-verification-bill-will-not-keep-your-kids-safer-will-risk-privacy; Jennifer Huddleston, “Online 

Age Verification Could Create More Problems than it Solves,” Cato Institute, July 9, 2025, 

https://www.cato.org/commentary/online-age-verification-could-create-more-problems-it-solves.  
32 Beth Greenfield, “Parents Are Worried about their Kids’ Smartphone Use—but Less than Half Fully Utilize 

Parental Controls, Research Finds,” Fortune, May 29, 2025, https://fortune.com/well/2025/05/29/parental-controls-

kids-smartphone-social-media/.  

https://cei.org/blog/lawmakers-continue-to-embrace-incoherent-tech-policy/
https://cdn.sanity.io/files/d8lrla4f/staging/0287856bc4be1f8a80271e3e9048e48920f41f7b.pdf
https://le.utah.gov/~2025/bills/static/SB0142.html
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=89R&Bill=SB2420
https://www.legis.la.gov/Legis/BillInfo.aspx?i=248616
https://doi.org/10.21203/rs.3.rs-6190162/v1
https://reason.com/2025/03/12/study-age-verification-laws-dont-work/
https://reason.com/2025/03/12/study-age-verification-laws-dont-work/
https://jamesmadison.org/why-app-store-surveillance-wont-keep-kids-safe/
https://www.aclu-wy.org/en/news/age-verification-bill-will-not-keep-your-kids-safer-will-risk-privacy
https://www.aclu-wy.org/en/news/age-verification-bill-will-not-keep-your-kids-safer-will-risk-privacy
https://www.cato.org/commentary/online-age-verification-could-create-more-problems-it-solves
https://fortune.com/well/2025/05/29/parental-controls-kids-smartphone-social-media/
https://fortune.com/well/2025/05/29/parental-controls-kids-smartphone-social-media/
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these tools to the public,33 they could do more.34 The Commission has fallen short of including 

the tech industry in programing involving kids online safety.  

This past June, the FTC hosted a workshop entitled “The Attention Economy: How Big Tech 

Firms Exploit Children and Hurt Families.”35 One panelist, Michael Toscano, expressed the 

desire to include members in these conversations: “I think one thing that would be good would 

be to convene a conversation between industry, the state and family, so that we can actually have 

a series of formal discussions about how we can potentially work together to come to solutions 

that are good for everyone.”36 The FTC’s June workshop would have been a good opportunity 

for these discussions. Unfortunately, big tech companies and free speech experts were excluded 

from the programming.37  

The federal government can also collaborate with states to be better improve digital literacy. 

According to Caden Rosenbaum and Gavin Hickman with Libertas Institute in Utah,  

But where safety tools may fail, education and parental 

involvement have a major role to play in picking up the slack. 

In this sense, states should look to update their educational 

curriculum instead of banning teens. Hefty civil penalties against 

social media companies may play well in headlines, but teens will 

pay the price if forced to grow up without learning to navigate the 

complex online world.38 

Of course, the DOJ should use any of its existing authorities to challenge these state laws on 

preemption grounds, particularly concerning issues of constitutionality under the First 

Amendment. But further, the DOJ and NEC should facilitate conversations among parents, 

states, industry, experts, and relevant federal agencies to arrive at free market solutions to 

problems facing kids’ online safety without the burden of complex regulations.  

 

 
33 “How to Use Parental Controls to Keep Your Kids Safer Online,” Consumer Advice, Federal Trade Commission, 

April 2025, https://consumer.ftc.gov/articles/how-use-parental-controls-keep-your-kid-safer-online; “Kids and Video 

Games,” Consumer Advice, Federal Trade Commission, January 2025, https://consumer.ftc.gov/articles/kids-video-

games; “Kids and Cell Phones,” Consumer Advice, Federal Trade Commission, November 2024, 

https://consumer.ftc.gov/articles/kids-cell-phones.  
34 “Children Online Safety Tools,” Competitive Enterprise Institute, last updated June 10, 2025, 

https://cei.org/children-online-safety-tools/.  
35 “The Attention Economy: How Big Tech Firms Exploit Children and Hurt Families,” Federal Trade Commission, 

June 4, 2025, https://www.ftc.gov/news-events/events/2025/06/attention-economy-tech-firms-exploit-children.  
36 “The Attention Economy: How Big Tech Firms Exploit Children and Hurt Families,” transcript, Federal Trade 

Commission, June 4, 2025, p. 23, https://www.ftc.gov/system/files/ftc_gov/pdf/Transcript-The-Attention-Economy-

How-Big-Tech-Firms-Exploit-Children-and-Hurt-Families-06-04-25.pdf.  
37 Jessica Melugin, “Trump Administration FTC Pitches Online Regulations Aimed at Protecting Minors,” 

Washington Examiner, July 4, 2025, https://www.washingtonexaminer.com/magazine/3458943/trump-ftc-pitches-

online-regulations-protecting-minors/.  
38 Caden Rosenbaum and Gavin Hickman, “Kids Are Smart: Teach Them to Be Safe Online,” TechDirt, September 

27, 2023, https://www.techdirt.com/2023/09/27/kids-are-smart-teach-them-to-be-safe-online/.  

https://consumer.ftc.gov/articles/how-use-parental-controls-keep-your-kid-safer-online
https://consumer.ftc.gov/articles/kids-video-games
https://consumer.ftc.gov/articles/kids-video-games
https://consumer.ftc.gov/articles/kids-cell-phones
https://cei.org/children-online-safety-tools/
https://www.ftc.gov/news-events/events/2025/06/attention-economy-tech-firms-exploit-children
https://www.ftc.gov/system/files/ftc_gov/pdf/Transcript-The-Attention-Economy-How-Big-Tech-Firms-Exploit-Children-and-Hurt-Families-06-04-25.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/Transcript-The-Attention-Economy-How-Big-Tech-Firms-Exploit-Children-and-Hurt-Families-06-04-25.pdf
https://www.washingtonexaminer.com/magazine/3458943/trump-ftc-pitches-online-regulations-protecting-minors/
https://www.washingtonexaminer.com/magazine/3458943/trump-ftc-pitches-online-regulations-protecting-minors/
https://www.techdirt.com/2023/09/27/kids-are-smart-teach-them-to-be-safe-online/
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III. Right to Repair  

There has been growing support and enthusiasm surrounding so-called “right to repair” laws. A 

total of six states have enacted right-to-repair legislation applying to consumer electronics, 

covering roughly one-third of all Americans, with five out of the six having already gone into 

effect.39 While state lawmakers admirably hope that these proposals will lower prices for 

consumers and lead to the growth of small businesses located in their respective states, right-to-

repair laws will more likely raise prices for all consumers, discourage innovation, and undermine 

property rights.40 An article published in the economic journal of Management Science shows 

that the laws could create a “lose–lose–lose situation that compromises manufacturer profit, 

reduces consumer surplus, and exacerbates the environmental impact.”41 And the purported 

consumer savings touted by advocates of the legislation have been shown to be overestimated by 

over 500 percent.42 

The rhetoric and advocacy supporting these laws portray them as property rights laws. However, 

these are antitrust laws. The threshold question as to whether these laws apply to a specific part, 

service, or documentation is whether a manufacturer offers it. In turn, the right to repair laws 

passed create perversive incentives that may induce manufacturers to cease offering certain 

repairs or stop offering repair products altogether. The state laws only apply to manufacturers 

that compete. If a manufacturer stops offering repair, or stops offering a particular repair product, 

they no longer fall under the purview of the law.   

At a time where the Trump administration is attempting to create a welcoming environment for 

domestic manufacturing, state right-to-repair laws do the opposite. Right-to-repair laws apply to 

all manufacturers, regardless of their market share. A startup with less than one percent market 

share is treated as an illegal monopolist the moment it offers a repair service. This discourages 

companies from offering repair and requires them to comply with a patchwork of laws across the 

country if they do. 

 
39 S.B. S1320 – Digital Fair Repair Act, New York State Legislature, 2023-2024 Legislative Session, 

https://www.nysenate.gov/legislation/bills/2023/S1320; S.F. 2744 – Digital Fair Repair Act, 93rd Minnesota 

Legislature, https://www.revisor.mn.gov/bills/bill.php?b=senate&f=SF2744&ssn=0&y=2023; S.B. 244 – Right to 

Repair Act, California Legislature, 2023-2024 Session, 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240SB244; S.B. 1596 – Right to Repair 

Consumer Electronic Equipment, Oregon State Legislature, 2024 Regular Session, 

https://olis.oregonlegislature.gov/liz/2024R1/Measures/Overview/SB1596; H.B. 24-1121 – Consumer Right to 

Repair Digital Electronic Equipment, 74th Colorado General Assembly, First Regular Session, 

https://leg.colorado.gov/bills/hb24-1121; H.B. 2963 - Diagnosis, Maintenance, and Repair of Certain Digital 

Electronic Equipment, Texas Legislature, 89th Session, 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=89R&Bill=HB2963.  
40 Alex Reinauer, “Two Wrongs Don’t Make a Right to Repair,” Competitive Enterprise Institute, OnPoint, No. 284 

(March 1, 2023), https://cei.org/wp-content/uploads/2023/02/OnPoint_-

_Two_Wrongs_Dont_Make_a_Right_to_Repair_-_FINAL_230223.pdf  
41 Chen Jin, Luyi Yang, and Cungen Zhu, “Right to Repair: Pricing, Welfare, and Environmental Implications,” 

Management Science, Vol. 69, No. 2 (February 2023), p. 1019, 

https://pubsonline.informs.org/doi/pdf/10.1287/mnsc.2022.4401.    
42 Alex Reinauer, “Right to Repair Will Not Save Households over $300 a Year,” Open Market (blog), Competitive 

Enterprise Institute, March 15, 2024, https://cei.org/blog/right-to-repair-will-not-save-households-over-300-a-year/.  

https://www.nysenate.gov/legislation/bills/2023/S1320
https://www.revisor.mn.gov/bills/bill.php?b=senate&f=SF2744&ssn=0&y=2023
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240SB244
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FTC Commissioner Andrew Ferguson, now serving as Chair, recognized the complexity of repair 

markets when he dissented to the antitrust suit filed against John Deere at the start of this year. 

He observed that “[t]he repair market is extremely complicated, comprised of a web of 

authorized dealers, independent repair shops, customers, and parts manufacturers.”43 Companies 

are typically entitled to their day in court on these complex, economic issues. But state right-to-

repair laws skip the fact-intensive economic analysis associated with antitrust law and go straight 

to remedies by forcing manufacturers to deal with all parties.  

Many of the “Authorized repair provider[s]” covered under the laws are third-party, small 

businesses too. The biggest difference between authorized providers and “Independent repair 

provider[s]” is that authorized providers enter into voluntary contracts with manufacturers. 

Right-to-repair laws give independent providers the right to compel manufacturers into contracts.  

Some tech policy scholars have also suggested that right-to-repair laws could become a backdoor 

for price controls. Juan Londoño with the Taxpayers Protection Alliance notes that as companies 

begin to price their parts to account for new production and inventory costs, they may face 

increased scrutiny under the laws’ “fair and reasonable” price provisions.44 This could ultimately 

lead to a degradation of quality and shortages of goods, according to Londoño. These harms will 

be felt by consumers of all states, not just those that have ratified right-to-repair laws. 

The DOJ should consider to what extent state right to repair laws conflict with federal copyright 

law, as discussed in a 2022 report authored by Devlin Hartline and Adam Mossoff from the 

Hudson Institute.45 The administration may determine that there are deficiencies in federal IP law 

that unnecessarily limit the right to repair. But state-level antitrust laws directed at repair markets 

are not the proper solution.  

Respectfully submitted, 

 

 

 

 

 
43 Dissenting Statement of Commissioner Andrew N. Ferguson joined by Commissioner Melissa Holyoak in the 

matter of Deere & Company, FTC Matter No. 2110191, January 15, 2025, p. 2, 

https://www.ftc.gov/system/files/ftc_gov/pdf/deere-ferguson-dissent-final.pdf.  
44 Juan Londoño, “Right to Repair Laws Cannot Become a Backdoor for Price Controls,” Taxpayers Protection 

Alliance, September 2, 2025, https://www.protectingtaxpayers.org/pricecontrols/right-to-repair-laws-cannot-

become-a-backdoor-for-price-controls/.  
45 Devlin Hartline and Adam Mossoff, State Right-to-Repair Laws Need to Respect Federal Copyright Laws: A 

Constitutional, Legal, and Policy Assessment (Hudson Institute, August 22, 2022), 

https://www.hudson.org/economics/state-right-to-repair-laws-need-to-respect-federal-copyright-laws-a-

constitutional-legal-and-policy-assessment.  
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