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I. Introduction

Early in the 20™ century, a new model for retail sales arose: chain stores. One chain,
the Great Atlantic & Pacific Tea Company (A&P), became America’s largest retailer during 40
mid-century years. Emphasizing scale, vertical integration, and superior use of data, chain stores
had lower costs, greater variety, and often other measures of improved quality. The previously
dominant model featured wholesalers, middlemen who connected manufacturers, many growing
in size, to the myriad, mostly small retailers. Incumbent retailers and wholesalers reacted fiercely
to the new competition, attempting to use government to limit their growing, more efficient
rivals.!

President Franklin Delano Roosevelt’s first attempt to end the Great Depression, the National
Industrial Recovery Act of 1933, preached business-government cooperation and sought to raise
prices to provide relief to struggling businesses. Chain store opponents seized the opportunity.
Under the new law, codes of conduct emerged, some of which attempted to prevent chain stores
from bypassing traditional wholesalers, while others aimed at crippling the new model. In
practice, the codes proved hard to enforce, and the Supreme Court ended the experiment less
than two years after the underlying statute was enacted, declaring it unconstitutional.?

Eleven days after the Court’s decision, Rep. Wright Patman (D-TX) introduced new
legislation, the Wholesale Grocer’s Protection Act. The bill, unsurprisingly, was written by the
wholesalers’ trade association. Sen. Joseph Robinson (D-AR) quickly agreed to be the Senate
sponsor. Following the codes, the statute attempted to cripple chain stores and preserve the
dominant wholesaler model. Many objected, most prominently the Roosevelt administration, and
the sponsors were forced to compromise, adding defenses, other provisions, and a great deal of
ambiguity.

Despite Congress’s refusal to pass the overtly protectionist original bill, the FTC made a
protectionist interpretation of Robinson-Patman, its major competition enforcement weapon
through the 1960s. By the 1970s, however, at least two interrelated events led the FTC to reverse
course. First, the battle over chain stores had ended, with the chains emerging as the clear
victors. While small business lobbies would routinely praise Robinson-Patman, the dominant
wholesalers that led the original fight had long since been eclipsed. Second, in virtually all
quarters of the antitrust community outside of the FTC, firsthand experience with Robinson-
Patman led to condemnation. Those within antitrust recognized that the Act operated to protect
competitors, while the rest of antitrust law focused (in principle if not always in practice) on
competition and competition’s main beneficiaries, consumers.

!'The story of Robinson-Patman’s rise and fall told in this introduction’s first four paragraphs is discussed more fully
in the companion piece to this essay by one of the authors. See Timothy J. Muris, “Zombie Antitrust: Is Robinson-
Patman a Dead Law Walking?” (Competitive Enterprise Institute, 2026).

2 A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).
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This recognition left Robinson-Patman an embarrassing orphan. Although eventual FTC
deemphasis provided far fewer opportunities for judicial review, courts increasingly interpreted
Robinson-Patman in a manner consistent with the rest of antitrust law. Deemphasis continued at
the FTC until the Biden administration filed the first two cases in decades as that administration
ended. > The Trump FTC closed one case,* but continues the other.

Current calls to revive federal enforcement of the long dormant Robinson-Patman Act
emphasize how large buyers, but not their small competitors, obtain substantial volume discounts
from manufacturers. Powerful buyers, exercising monopsony power, have long been a legitimate
antitrust concern.” Besides harming sellers, classic monopsony decreases output in the product
market, raises retail prices to consumers, and lowers both consumer and total welfare.®

Firms with buyer power, however, can also benefit consumers as A&P did long ago. Modern
large chain retailers such as Walmart receive volume discounts from suppliers and have updated
the original chain store formula. There is credible, causal empirical research that the entry of
such firms increases competition, expands market output, and generates large consumer benefits
through lower prices and improving quality.’” This evidence is inconsistent with classic
monopsony and the associated negative upstream and downstream welfare effects.

Despite evidence of increased competition and consumer benefits, Robinson-Patman
revivalists target volume discounts and the firms that obtain them. We examine the economic

3 During the Biden administration, the FTC brought two Robinson-Patman cases against sellers that used high-
volume quantity discounts. See Complaint at 10, FTC v. Southern Glazer’s Wine and Spirits, LLC, No. 8:24-cv02684
(December 12, 2024), https://www.ftc.gov/system/files/ftc_gov/pdf/001-REDACTED-Complaint.pdf. The
Commission also filed a sealed complaint against Pepsi alleging that it violated Sections 2(d) and 2(e) of the Act by
giving a favored large retailer promotional payments not given to its competitors. See Press Release, Federal Trade
Commission, FTC Sues PepsiCo for Rigging Soft Drink Competition (January 17, 2025), https://www.ftc.gov/news-
events/news/press-releases/2025/01/ftc-sues-pepsico-rigging-soft-drink-competition. In a recent decision in a private
challenge, the Ninth Circuit revived a challenge to favorable discounts of an energy drink to Costco. See U.S.
Wholesale Outlet & Distrib. v. Inno. Ventures, LLC, 74 F.4th 960 (9th Cir. 2023). For simplicity, we sometimes refer
to Robinson-Patman as “the Act.”

4The FTC in the Trump administration dismissed the case against PepsiCo. Press Release, Federal Trade
Commission, FTC Dismisses Lawsuit Against PepsiCo, https://www.ftc.gov/news-events/news/press-
releases/2025/05/ftc-dismisses-lawsuit-against-pepsico.

5 See, e.g., C. Scott Hemphill & Nancy L. Rose, Mergers that Harm Sellers, 127 YALE L.J. 2078 (2018).

¢ See Bruce H. Kobayashi, et al., Monopsony and Labor Markets in Merger Review: Global Antitrust Institute
Comment of the DOJ-FTC Request for Information on Merger Enforcement, April 22,2022,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4089952.

" For example, Hausman & Leibtag (2007) find that the entry and expansion of Walmart and other non-traditional
retail outlets in geographic markets creates substantial consumer benefits. They find a large direct price effect from
Walmart offering lower prices than traditional supermarkets as well as an indirect price effect by causing traditional
supermarkets to lower their prices due to increased competition. See, e.g., Jerry Hausman & Ephraim Leibtag,
Consumer Benefits from Increased Competition in Shopping Outlets: Measuring the Effect of Wal-Mart, 22 J. APP.
EcoN. 1157 (2007); see also Emek Basker, Selling a Cheaper Mousetrap: Wal-Marts Effect on Retail Prices, 58 J.
URB. ECON. 203 (2005); Emek Basker & Michael Noel, The Evolving Food Chain: Competitive Effects of Wal-
Mart’s Entry into the Supermarket Industry, 18 J. ECON. & MGMT. STRAT. 977 (2009). But see Peter Arcidiacono et
al., The Competitive Effects of Large Supermarkets: Evidence from Supercenters, 12 AM. ECON. J.: APP. ECON. 3
(2020) (finding no evidence of indirect price effects based on weekly data).
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literature regarding intermediate price discrimination, and its bearing on the revivalist claims.
Section II examines two theories involving differential versus uniform intermediate good pricing.
The first is the economically incoherent notion of “subsidy effects”—the claim that large
discounts to large buyers are necessarily subsidized by higher prices that small buyers pay. The
second is the generation of “waterbed effects,” where input prices fall for one type of retailer and
rise for another compared to a regime where input prices must be uniform. Neither theory
provides meaningful support for reviving Robinson-Patman. Section III briefly reviews the
modern economic literature on intermediate good price discrimination, describing key
assumptions necessary to produce welfare losses from intermediate good price discrimination.
The negative welfare effects of allowing intermediate good price discrimination are often
reversed when the assumptions that sellers use take-it or leave-it offers for linear (constant per-
unit input) prices are replaced with bargaining and non-linear pricing via two-part tariffs—
assumptions that better match actual market conditions in many, if not most, cases.

Section IV analyzes a common form of non-linear intermediate good pricing, all-units
volume discounts. The analysis shows how these commonly used discounts produce effects
similar to those of the two-part tariffs examined in Section III. Section V examines two recent
empirical analyses used to simulate the effects of limiting intermediate good price
discrimination. Neither provides evidence that would support a Robinson-Patman revival.
Section VI concludes, noting that while some the theories used to justify renewed Robinson-
Patman emphasis contribute to economic theory, others are nonsensical, and none are useful for
guiding public policy. Moreover, for any pricing practices that do raise serious issues, the
Sherman and Clayton Acts law are the appropriate vehicles to analyze the relevant costs and
benefits, not a statute that makes such determination difficult, at best.

II. Uniform vs. Differential Pricing and Waterbed Effects

Robinson-Patman revivalists claim that discounts to large buyers cause manufacturers to
raise prices to smaller retailers to recoup the lost revenues and profits from the discounts.® These
“subsidy effects” accelerate the exit of smaller retailers, reducing competition to the detriment of
consumers. Robinson-Patman enforcement would allegedly prevent or diminish such harms.

8 For a recent example of this argument, see Zephyr Teachout, New York City Has the Power to Bring Down Grocery
Prices. All Cities Do, N.Y. TIMES (July 21, 2025), https://www.nytimes.com/2025/07/21/opinion/nyc-grocery-
prices.html; see also Paul W. Dobson, Exploiting Buyer Power: Lessons from the British Grocery Trade, 72
ANTITRUST L.J. 529, 561 (2005) (theorizing in article’s conclusion that smaller retailers “might” find that “low
purchase prices for the major retailers force suppliers to charge higher prices to smaller retailers in order to cover
fixed costs.”). This incoherent theory was also one of the arguments used to condemn the business practices of the
A&P in the 1940s. See Timothy J. Muris & Jonathan E. Nuechterlein, Antitrust in the Internet Era: The Legacy of
United States v. A&P, 54 REV. INDUS. ORG. 651, 661 (2019); see also Morris Adelman, A&P: A STUDY IN PRICE—
COST BEHAVIOR AND PUBLIC POLICY 16 (1959).




This argument is economically incoherent.’ If a seller can raise the price to smaller retailers,
it will do so, regardless of its bargaining with larger customers. Suppose two retailers, RL and Rs
(the smaller one), operate in separate geographic markets and do not compete with each other
(known as the independent demand case). If the upstream seller has set the profit-maximizing
price to Rs before it contracts with Ry, it would actually earn less profit by increasing the price to
Rs because the raised price would be higher than optimal. If R1 and Rs instead compete in the
same antitrust market (known as the interdependent demand case), the profit-maximizing price to
Rs would in fact decrease if the large retailer (Ri) obtains a more favorable input price. That is
because the lower price to Rr will be passed through partially_to its consumers. As a result, the
demand facing Rs will shift inward, as some consumers shift from buying from Rs to Rr. This
shift in demand results in downward pricing pressure, and the upstream firm’s profit maximizing
selling price to Rs would fall. Thus, in contrast to the “subsidy” scenario, economic analysis
predicts the opposite effects of those revivalists claim. !’

Some revivalists avoid this economically incoherent “subsidy effects” argument and instead
rely on economic articles that show intermediate good price discrimination generates
“equilibrium waterbed effects” that can reduce welfare compared to a regime where input prices
must be uniform.!! Under differential pricing, prices will reflect differences in downstream
buyers’ costs and demand, the nature of downstream competition, pass-through rates, bargaining
power, and non-linear components to input prices. Compared to uniform equilibrium
intermediate prices, some downstream buyers necessarily will pay higher prices, while others
will pay less. In the long run, differential input prices could weaken some retailers, potentially
leading to their exit. Because these equilibrium waterbed effects are generated using internally
consistent economic models, they differ from incoherent subsidy effects. '?

These models provide neither strong support nor useful guidance for reviving Robinson-
Patman. While economists have modeled scenarios in which differential input pricing results in
equilibrium waterbed effects that decrease consumer welfare, whether input prices increase or
decrease, and whether welfare decreases or increases, depends on both the specific assumptions
of the model and its parameters.'> An equilibrium waterbed effect is one of the many economic

% For economic critiques of recent invocations of this theory, see Alex Tabarrok, Gross(ery) Confusion, Marginal
Revolution, https://marginalrevolution.com/marginalrevolution/2025/07/gossery-confusion.html; Erik Hovenkamp
(@Erik Hovenkamp), X (July 21, 2025, 7:20 PM), https://x.com/erikhovenkamp/status/1947436657629925456.

10 This effect is similar to the lowering rival’s cost effect generated by vertical mergers that eliminate double
marginalization. See, e.g., Gopal Das Varma & Martino De Stefano, Equilibrium Analysis of Vertical Mergers, 65
ANTITRUST BULL. 445 (2020). The predicted effects are also consistent with the indirect price effects observed in the
literature discussed in note 7 supra.

11 See, e.g., Mark Ross Meador, Not Enforcing the Robinson-Patman Act Is Lawless and Likely Harms

Consumers, FED. SOC’Y (July 9, 2024), https://fedsoc.org/commentary/fedsoc-blog/not-enforcing-the-robinson-
patman-act-is-lawless-and-likely-harms-consumers (citing Roman Inderst & Tommaso M. Valletti, Buyer Power and
the ‘Waterbed Effect’, 59 J. INDUS. ECON. 1 (March 2011)).

12 See generally Paul W. Dobson & Roman Inderst, Differential Buyer Power and the Waterbed Effect: Do Strong
Buyers Benefit or Harm Consumers?, 28 EURO. COMP. L. REV. 393 (2007).

13 See, e.g., Inderst & Valletti, supra note 11 at 10, 13.




theories in modern industrial organization economics that postulate difficult to observe and
measure conditions under which common business practices might be either anti- or pro-
competitive. Most economists, including those writing about waterbed effects, recognize the
potential pro-consumer benefits of differential pricing, including beneficial long-term effects. !4
The authors of one of the theoretical papers themselves recently stressed the limitations of the
often-contradictory theoretical economic literature, especially given the limited empirical
evidence available.'®

The analyses in these models also contain other assumptions that limit their ability to guide
public policy. For example, they use specific and often unrealistic models of downstream
competition.'® Moreover, the models generally assume a single upstream seller, and do not
address the effects of intermediate good price discrimination with strategic interaction between
multiple upstream sellers. Thus, such models would analyze Coke’s pricing decisions in a world
where Pepsi is assumed not to exist. Additionally, the results from existing models of
intermediate good price discrimination appear to be sensitive to this assumption. In fact, models
of price discrimination in final goods markets (where sellers can use discriminatory prices when
they sell directly to consumers) that include strategic interaction between competing sellers
produce different results than price discrimination models with a monopoly seller. Rather than
raising prices to some consumer groups and lowering them for others, these models find that
price discrimination can intensify competition in oligopolistic markets, leading to lower prices
for all consumers. '’

14 Roman Inderst & Tommaso Valletti, Understanding the Virtues of the Robinson-Patman Act Requires
Understanding When It is Most Effective, PROMARKET (November 3, 2022),
https://www.promarket.org/2022/11/03/understanding-the-virtues-of-the-robinson-patman-act-requires-
understanding-when-it-is-most-effective/ (noting that the imposition of uniform pricing may also set in motion
dynamics that are detrimental to consumer welfare); see also Roman Inderst & Tommaso Valletti, Price
Discrimination in Input Markets, 40 RAND J. ECON. 3 (2009).

15 See Inderst & Valletti (2022), supra note 13 (noting the “untenability of arriving at assured positions for or against
[input] price discrimination based on the diverse and complex assumptions and implications of the literature.”).

16 For example, in Inderst & Valletti, supra note 11, input prices are determined through take-it or leave-it offers that
are determined by a retailer’s outside option to integrate vertically or switch suppliers. Retail firms that operate in
multiple markets obtain favorable input prices through this process and grow relative to retail firms that operate in a
single market. Retail competition is modelled using a Hotelling spatial model, with retailers selling to consumers
with unit demands uniformly distributed along a line. Retailers are differentiated by the distance between their
location and the location of consumers along the line. In this model, demand is perfectly inelastic, and input price
discrimination serves to reallocate these consumers between the firms. Asymmetric outcomes in the retail market
produced by intermediate good price discrimination increase transportation costs and tend to reduce welfare. This
specialized setting is unlikely to be replicated in practice in part because it does not allow for lower prices to
increase the quantity sold to consumers or to attract new consumers. Even with these strict limitations, the welfare
effects of input price discrimination can be positive or negative, and input prices can fall or rise.

17 See, e.g., Kenneth S. Corts, Third-degree Price Discrimination in Oligopoly: All-Out Competition and Strategic
Commitment, 29 RAND J. ECON. 306 (1998); James C. Cooper et al., Does Price Discrimination Intensify
Competition? Implications for Antitrust, 72 ANTITRUST L.J. 327 (2004).
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Crucially, the Robinson-Patman Act itself does not mandate the price uniformity on which
the models rely.'® By its terms, the Act permits nonuniformity if justified by certain conditions,
such as a party’s costs and relevant competitive conditions.!® The proper interpretation of the
statute was never obvious, and the FTC’s decades-long enforcement that favored competitors
over consumers, largely abandoned after 1970, left a significant body of internal FTC law and
some supportive federal court decisions. Led by the Supreme Court, modern courts have insisted
that Robinson-Patman be interpreted as consistent with the rest of antitrust law, but, with the
FTC’s retreat, opportunities for reconciliation consistent with that mandate have been relatively
few.

Thus, given the ambiguity of the practices at issue, assuming anticompetitive waterbed
effects have any empirical significance, the appropriate policy would weigh both benefits and
costs. Existing Sherman and Clayton Act precedent already allows antitrust law to apply that
policy without attempting to revisit a statute ill-suited to the task.

II1. The Economic Analysis of Differential Input Pricing

Michael Katz’s 1987 article helped produce a new economic literature on intermediate good
price discrimination.?? Katz was one of the first to demonstrate how intermediate price
discrimination, by affecting downstream competition, could produce different effects than price
discrimination in final goods markets. Katz’s model analyzed intermediate price discrimination
that raises average input and consumer prices and lowers output and welfare compared to
requiring uniform input prices.

In this model, an upstream monopolist sets linear prices to two downstream retailers in
multiple markets. In each downstream market, one retailer is a chain store that sells in many
markets, while the other is an independent retailer. The two stores in each downstream market
compete as Cournot competitors. 2! A key assumption of the model is that only chain stores, not
independent stores, can integrate backwards. The chain’s threat to integrate constrains the
upstream firm’s price to the chain. When this constraint is binding, the linear input price is set so
that the chain chooses not to integrate whether prices are uniform or differential. This allows

18 See Aaron S. Edlin, Do Retailers Benefit from the Robinson-Patman Act?, 34 RAND J. ECON. 287 (2003)
(analyzing the meeting competition defense).

19 For a comprehensive analysis of the Act, see Areeda & Hovenkamp, ANTITRUST LAW, Vol. 14 (2014). One of the
present authors discusses the Act’s history and current controversies that the revivalists have raised in the companion
piece to this paper, also published by CEI. See Muris, supra note 1.

20 Michael L Katz, The Welfare Effects of Third-Degree Price Discrimination in Intermediate Goods Markets, 77
AM. ECON. REV. 154 (1987).

2! In such models, firms compete in a market for a homogenous good using the quantity of output produced as the
strategic variable. See, e.g., Andrew F. Daughety, Cournot Competition, in NEW PALGRAVE DICTIONARY OF
EcoNoMICS, 2d ed., Durlauf & Blume, eds. (2008).



intermediate good price discrimination to raise input and final good prices, reducing output and
welfare.?

While Katz demonstrates that such negative price and welfare effects of intermediate good
price discrimination are possible theoretically, these effects can be reversed if key assumptions of
the model are relaxed.?? Besides the assumption that only the chain store, but not independents,
can integrate backwards, key assumptions include that the upstream supplier makes take-it or
leave-it offers to the downstream retailers, and that input prices are linear.

In 2014, Daniel O’Brien modified Katz’s model by replacing the upstream sellers’ take-it or
leave-it offer with a bargaining framework containing multiple sources of bargaining power.>*
O’Brien demonstrates that Katz’s positive welfare effects from forbidding intermediate good
price discrimination flow from the binding integration constraint. If this constraint is not binding
because other sources of bargaining power provide tighter constraints, forbidding price
discrimination reduces rather than increases the average wholesale price across a wide range of
parameters that determine the bargaining outcome.?’

While noting that no direct test of the causal effects of the passage of the Robinson-Patman
Act exists, O’Brien notes that indirect empirical evidence is more consistent with the theoretical
predictions from the expanded bargaining model than the predictions from Katz’s take-it or
leave-it model. If retailers with a credible binding threat to integrate backwards were common,
input prices should have fallen after the Act’s passage, making suppliers worse off and benefiting

22 Id. When the upstream firm finds it profitable to discourage integration, it sets the uniform input price so that the
non-integrated profits of the chain store equal the chain’s net profits from integration. With differential pricing, the
upstream firm can raise the input price to the independent firm, causing diversion from the independent to the chain,
increasing both the chain’s integration and non-integration profits. When raising the input price to the independent
does not raise integration profits by as much as the non-integration profits, the chain’s outside option constraint is
relaxed, and the upstream firm can now also raise the input price to the chain without inducing integration. If this is
not the case, the upstream firm must lower the price to the chain, but the average equilibrium wholesale price rises.
In both cases, output and welfare fall.

23 The upstream firm may also find it profitable to set wholesale prices to induce chain store integration when prices
are constrained to be uniform, but not when discrimination is allowed. In this setting, the welfare effects of price
discrimination can be positive or negative.

24 Daniel P. O’Brien, The Welfare Effects of Third-Degree Price Discrimination in Intermediate Good Markets: The
Case of Bargaining, 45 RAND J. ECON. 92 (2014). In his model, bargaining power also depends on the profits a
party would make in the absence of an agreement, relative bargaining strengths, and the expenses or negative
consequences a party incurs by compromising.

25 Id. Grennan (2013) analyzes data from the medical device market (stents) where negotiation determines the
contract price, potentially causing different buyers to pay different prices. Matthew Grennan, Price Discrimination
and Bargaining: Empirical Evidence from Medical Devices, 103 AM. ECON. REV. 145 (2013). His analysis does not
examine or simulate the effect of a Robinson-Patman type law but instead examines mechanisms that make it harder
for suppliers to sell stents at different price to different hospitals (e.g., price transparency, hospital mergers, and
group purchasing arrangements). His simulations based on structural demand and supply estimates are consistent
with theoretical treatments of intermediate good price discrimination with bargaining. The author finds that more
uniform pricing reduces competition between stent manufacturers, resulting in upward pricing pressure that is not
offset by increases in hospital bargaining power. As a result, market conditions that reduce intermediate price
discrimination, as would Robinson-Patman enforcement, decrease welfare.
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retailers and consumers. In reality, the Act’s effect suggests that the opposite occurred.?® For
example, Adelman’s study of the wholesale purchasing and pricing practices of A&P found that
suppliers that sold to A&P were better off after the passage of Robinson-Patman.?” Moreover,
Ross studied the stock price effect of passage and enforcement of the Robinson-Patman on firms,
including suppliers and downstream retail firms. He found that the Act led to negative, abnormal
returns for grocery chains.?®

Non-linear pricing also reverses the negative welfare effects of intermediate price
discrimination that Katz modeled. O’Brien and Shaffer examine the effects of intermediate good
differential pricing when upstream sellers use non-linear pricing (two-part tariffs), and the
upstream and downstream firms bargain over the terms.?’ In their model, the upstream
manufacturer charges the downstream retailers a fixed fee in addition to a per-unit input price. In
the absence of wholesale price regulation, upstream sellers use efficient two-part tariffs, with all
retailers charged a per-unit input price equal to the manufacturer’s marginal cost. When inputs
are priced at marginal cost, the downstream retailer’s optimal retail price equals the joint profit
maximizing price. The seller extracts surplus through bargaining over the size of the fixed fee.
Unlike the previous models using linear pricing,*° these models produce discriminatory discounts
that favor large retailers and disfavor smaller ones.

26 As Muris, supra note 1 notes, Robinson-Patman was introduced to protect the then dominant wholesaler-centric
retail business model from the new, more efficient model, exemplified by the leading chain store of its day, A&P.
Although the original proposal, patterned after codes of the then recently declared unconstitutional NRA could not
pass, the FTC in fact enforced the Act through the 1960s with much of the protectionist zeal of the original sponsors.
27 Adelman, supra note 8.

28 See Thomas W. Ross, Winners and Losers Under the Robinson-Patman Act, 27 J. L. & ECON. 243 (1984).

2 Daniel P. O’Brien & Greg Shaffer, The Welfare Effects of Forbidding Discriminatory Discounts: A Secondary
Line Analysis of Robinson-Patman, 10 J. L. ECON. & ORG. 296 (1994); see also Roman Inderst & Greg Shaffer,
Market Power, Price Discrimination, and Allocative Efficiency in Intermediate-Goods Markets, 40 RAND J. ECON.
658 (2009) (examining the use of two-part tariffs with asymmetric costs when price discrimination shifts production
from high to low-cost producer. A ban on price discrimination reduces allocative efficiency and decreases welfare
and can lead to higher input prices for all firms. They find a ban on price discrimination thus decreases welfare).

30 See, e.g., Katz, supra note 20, at 164 (extending his model to account for differences in downstream costs), Pat
DeGraba, Input Market Price Discrimination and the Choice of Technology, 80 AM. ECON. REV. 1246 (1990);
Yoshihiro Yoshida, Third-Degree Price Discrimination in Input Markets: Output and Welfare, 90 AM. ECON. REV.
240 (2000) (showing that an increase in output is a sufficient condition for welfare to decrease in a model with linear
pricing). In these models, the upstream firm discriminates against the more efficient, lower-cost downstream firm.
That is, wholesale price discrimination favors the firm with the higher downstream costs, and disfavors firms with
lower downstream costs. Because downstream firms with lower costs will be larger, all else equal, this literature
predicts that the smaller firms with higher costs would receive the greater wholesale discounts, and the larger firms
with lower costs would be the ones desiring Robinson-Patman enforcement. Consequently, sales shifts from the
lower-cost to the higher-cost retailer, and welfare under wholesale price discrimination can fall even when price
discrimination causes output to rise. Villas-Boas (2009) simulates the effects of a ban on price discrimination based
on the structural estimation of the demand and supply of coffee brands sold by German retailers. The article assumes
the use of linear wholesale pricing and produces effects consistent with this older literature. Sofia Berto Villas-Boas,
An Empirical Investigation of the Welfare Effects of Banning Wholesale Price Discrimination, 40 RAND J. ECON.
20 (2009). Nevertheless, this literature and the simulation results are unlikely to be relevant to the current debate
over revival of the Act because modern cases are aimed at preventing discounts to efficient and presumptively larger
retailers and not discounts to higher cost and smaller rivals.
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In contrast, with mandatory uniform wholesale unit prices, the manufacturer will instead
extract some of the surplus through a per-unit input price that exceeds the manufacturer’s
marginal cost.’! The authors examine three alternative settings: where the manufacturer can only
charge a uniform input price; where both the unit price and the lump sum fee must be uniform; or
where the unit price must be uniform, but the lump sum fee can vary. The main result, reduced
consumer welfare when input prices are regulated, applies to all three variations examined. In the
first case, regulation produces high linear input prices due to double marginalization.*? Whether
uniform or discriminatory fixed fees are allowed, forbidding discriminatory unit pricing (through
Robinson-Patman enforcement or other means) diminishes retailer incentives to bargain for
lower wholesale prices because rivals must also receive any price concession the retailer bargains
for.® This leads the supplier to extract some of the surplus through an input price that exceeds
marginal cost rather than through the lump sum fee.** The result is higher equilibrium wholesale
and retail prices, and lower total and consumer welfare under all three regulatory regimes that
mandate uniform unit pricing.

IV.  The Economics of Volume Discounts and the Elimination of Double Marginalization

The non-linear pricing models discussed in Section III are instructive. When differential
pricing is allowed, large retailers indeed obtain better overall pricing, the typical enforcement
context in which revivalists most often seek to intervene. Yet, differential pricing reduces input
and retail prices and raises welfare, results that counsel against intervention. Forms of non-linear
pricing are commonly used in contracts between suppliers and large retailers and are central to
the recent Robinson-Patman cases.>* Thus, models that incorporate non-linear pricing have a
special relevance for the economic and antitrust analysis of intermediate good price
discrimination and cases under the Act. As Carlton and Keating conclude, a “failure to account
for the use of nonlinear pricing can lead to a mistaken antitrust analysis—especially when
efficiencies are involved.”® This is another important reason why the theoretical assumptions of

31 See O’Brien & Shaffer, supra note 29, at 313.

32 See Section IV infra.

33 A similar effect has been noted in analyses of most favored nation contracts. See, e.g., Edlin, supra note 18; Aaron
S. Edlin, Do Guaranteed-Low-Price Policies Guarantee High Prices, and Can Antitrust Rise to the Challenge?, 111
HARv. L. REV. 528 (1997).

34 In the case of interdependent retailer demand, the manufacturer raises the wholesale price above marginal cost to
internalize partially the pricing externalities from downstream retail competition that would reduce joint profits in
the vertical chain. See O’Brien & Shaffer, supra note 29, at 310.

35 See, e.g., Press Release, Federal Trade Commission, FTC Sues Southern Glazer’s for Illegal Price Discrimination
(December 12, 2024), https://www.ftc.gov/news-events/news/press-releases/2024/12/ftc-sues-southern-glazers-
illegal-price-discrimination (“When sellers withhold access to volume discounts from independent businesses or
agree to secret rebate schemes with favored chain stores, they threaten the viability of independent businesses that
give consumers a choice in the market.”).

3¢ Dennis W. Carlton & Bryan Keating, Rethinking Antitrust in the Presence of Transaction Costs: Coasian
Implications, 46 REV. INDUS. ORG. 307, 308 (2015); see also Dennis W. Carlton & Bryan Keating, Antitrust,
Transaction Costs, and Merger Simulation with Nonlinear Pricing, 58 J. L. & ECON. 269 (2015).
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Katz-type modeling and other models that analyze linear pricing may have little practical
relevance for typical Robinson-Patman enforcement.

This section extends Section III’s analysis of how differential pricing with two-part tariffs
increases welfare to the use of volume discounts, including the use of all-units discounts and
rebates. Manufacturers often sell to retailers with non-linear pricing using volume discounts
rather than two-part tariffs, and these contracts have generated antitrust scrutiny.?” While there is
not, to our knowledge, an existing analysis that compares the welfare effects of uniform versus
discriminatory input pricing when firms use volume discounts, it is well known that both two-
part tariffs and volume discounts can produce similar Pareto-preferred allocative outcomes.

Specifically, both two-part tariffs and all-units quantity discounts promote efficient resource
allocation and increase welfare by eliminating double marginalization. Kolay et al. (2004) show
that, in the independent demand setting with complete information, efficient two-part tariffs and
volume discounts can both be used to induce downstream retailers to expand output and lower
retail price in a manner consistent with eliminating double marginalization.*® Eliminating the
double margin results in a Pareto improvement for the wholesale firm, the retail firm, and
consumers. The joint profits of the upstream and downstream firms are higher, the downstream
price is lower, and output is higher, increasing consumer welfare.*>* Given that the elimination of
double marginalization (EDM) increases the joint profits of the upstream supplier and the
downstream retailer, use of such contracts with non-linear pricing should be favored over linear
pricing when double marginalization is a significant issue in a vertical contracting chain, as is
likely for any branded product.

To illustrate these points, Figure 1 shows the double-marginalization problem and its solution
with linear cost of production, no retailing cost, and linear independent demand. A vertically
integrated manufacturer/retailer would set its price at P* and produce and sell ¢* units. Profits
would be m* = (P* — ¢)q*. With an independent manufacturer and retailer, the manufacturer’s
derived demand Dwm equals the marginal revenue curve (MR) of the consumer demand curve Dg,

37 In addition to the cases discussed in notes 3 and 35 supra, the use of all-units discounts has been challenged using
exclusion theories. See, e.g., ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254 (3d Cir. 2012); Eisai, Inc. v. Sanofi
Aventis, U.S. LLC, 821 F.3d. 394 (3d Cir. 2016); see also Michael A. Salinger, A/l-Units Discounts by a Dominant
Producer Threatened by Partial Entry, 81 ANTITRUST L.J. 507 (2016); Christopher T. Conlon & Julie Holland
Mortimer, Efficiency and Foreclosure Effects of Vertical Rebates: Empirical Evidence, 129 J. POL. ECON. 3357
(2021) (finding that all-units bundled discounts induce greater retail effort and incentivize retailers to drop
competing products).

38 See, e.g., Sreya Kolay, Greg Shaffer & Janusz A. Ordover, All-Units Discounts in Retail Contracts, 13 J. ECON.
MGMT. & STRAT. 429 (2004).

3 Spengler (1950) demonstrated how vertical integration eliminates double marginalization. See Joseph J. Spengler,
Vertical Integration and Antitrust Policy, 58 J. POL. ECON. 247 (1950); see also U.S. DOJ AND FTC VERTICAL
MERGER GUIDELINES, June 30, 2020, https://www.ftc.gov/system/files/documents/reports/us-department-justice-
federal-trade-commission-vertical-merger-guidelines/vertical_merger guidelines_6-30-20.pdf, withdrawn by the
FTC on September 15, 2021. Press Release, Federal Trade Commission, Federal Trade Commission Withdraws
Vertical Merger Guidelines and Commentary (September 15, 2021), https://www.ftc.gov/news-events/news/press-
releases/2021/09/federal-trade-commission-withdraws-vertical-merger-guidelines-commentary.
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and it will maximize profits by setting the input price mo = P*. The retailer will take the input
price mo as the marginal cost of an input and set its optimal price at P° > P, resulting in q°
units sold. Profits for the manufacturer m” = (P* — ¢)q° will be half of the vertically
integrated profits, and the profits of the retailer are one-quarter of the vertically integrated profits
M = (PP — P*)q°. Joint profits of the manufacturer and retailer fall and are three-quarters of
the vertically integrated profits. Consumer welfare also falls relative to welfare with a vertically
integrated manufacturer/retailer.
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Figure 1 — The Effects of Double Marginalization

Thus, as Spengler noted in 1950, a vertical merger between the manufacturer and retailer in
this setting would eliminate this double margin and reduce downstream prices, while increasing
joint profits, output, and consumer welfare. The same would be true for any contractual solution
that achieved the elimination of the double margin. As noted in Section III above, an efficient
two-part tariff sets the input price at marginal cost c. The retailer then sets the downstream price
equal to the joint profit maximizing price P*, eliminating double marginalization. The joint-
maximized profits are divided by bargaining over the size of a lump sum fixed fee paid by the
retailer.
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Kolay et al. show that use of all-units volume discounts can also achieve EDM in the
independent demand complete information setting.*’ Instead of selling the input at marginal cost,
the seller specifies both a regular price my as well as a discounted price mp that is applied to all
purchased units if the retailer’s input purchases equal or exceed a quantity threshold ¢ > 0.%!
This non-linear price schedule is shown in Figure 2 where the quantity threshold is set at g7 =
q*. For purchase quantities below the threshold, the input price is m, while for purchase
quantities at or above the threshold, all units are priced at mp < my. Because the discount applies
to all purchased units, the marginal cost of a unit at the quantity threshold equals mp - (mo -
mp)q’. If the difference between the two prices and the threshold is large enough, over some
range the retailer’s costs of purchasing ¢ < ¢’ units of the input will be greater than if he
purchased g = g7 units.*? This incentivizes the retailer to expand his output to meet the threshold.
In effect, the all-units discount creates a discontinuity in both marginal costs and profits at the
quantity threshold that incentivizes the retailer to expand output to the quantity threshold.*’

If the discounted input price is set so that mp < mp < mp, the retailer will choose to produce
¢ units of output.** To sell ¢” units, the retailer must set his retail price at P*, which in turn
eliminates the double margin. Joint profits increase by the area labeled S in Figure 2, and equal
those of the vertically integrated manufacturer retailer. Output and consumer welfare also
increase when the double margin is eliminated.

40 Kolay, et al., supra note 38. The articles on intermediate price discrimination also rely on this assumption about
complete information. The Kolay et al. article examines the relative profitability and welfare effects of the two
nonlinear pricing strategies in the presence of incomplete information about the demand in any period. In this case,
the manufacturer will offer a menu of discounts. They show all-units discounts are more efficient at inducing a
retailer to reveal the state of demand and are more profitable for the seller than two-part tariffs. The relative welfare
effects of the two nonlinear pricing strategies depend on the shape of consumer demand.

41 We can assume without loss of generality that each unit of output requires one unit of input.

4 Under these conditions, the marginal cost of the threshold unit will be negative.

43 See Daniel P. O’Brien, All-Units Discounts and Double Moral Hazard, 170 J. ECON. THEORY 1 (2017). In this
sense, the mechanism used to increase output to the joint profit maximizing level is similar to the mechanism used to
induce efficient care under a negligence standard. See, e.g., Robert Cooter, Prices and Sanctions, 84 COLUM. L. REV.
1523, 1529 (1984); James C. Cooper & Bruce H. Kobayashi, Unreasonable: A Strict Liability Solution to the FTC's
Data Security Problem, 28 MICH. TECH. L. REV. 257, 281 (2022).

4 When mp = i, the manufacturer will capture all of the surplus S generated by the EDM, and the retailer’s
profits will equal his double marginalization profits 72™. When mp = my,, the retailer captures all of S, and the
manufacturer’s profits will equal his double marginalization profits 7h™. With m, < m, < mp, both the
manufacturer and retailer will make more than their double marginalization profits. As depicted in the Figure, the

. . . . s s .
manufacturer and retailer equally split S, so their respective profits equal 7" +> and g™ + > respectively.
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Figure 2 — All-Units Discount and EDM

While a formal demonstration of equilibrium in the interdependent demand case is beyond the
scope of this short paper, if the upstream manufacturer is able to set the quantity threshold for
each retailer at the output consistent with joint profit maximization, the manufacturer could
duplicate the profits earned by a vertically integrated firm through the use of retailer-specific,
tailored volume discounts. As illustrated in Figure 2, at g7 = ¢ the retailer’s marginal revenue
equals ¢, while his input cost will equal mp > c. As long as the amount of diversion from other
downstream retailers is not large, a given retailer will not have any incentive to lower its
downstream price to divert sales from other retailers.*’ If this is the case, then the retailer with a
threshold g7 = ¢* will choose to price its output at P*,

It is also clear that both the quantity threshold, and the equilibrium range for the discounted
input price can depend on the demand faced by a particular retailer, differences in the relative
bargaining strength of a retailer, and the retailer’s marginal cost.*® Thus, differential thresholds

45 Conlon and Rao find small cross price elasticities for liquor in their study of the effect of the state of
Connecticut’s post and hold law. See Christopher T. Conlon & Nirupama Rao, The Price of Liquor is Too Damn
High: Alcohol Taxation and Market Structure, NYU WAGNER RESEARCH PAPER NO. 2610118, KILTS CENTER FOR
MARKETING AT CHICAGO BOOTH — NIELSEN DATASET PAPER SERIES 2-009 (2015). Post and Hold laws require
alcohol wholesalers to publicly “post” or register their prices with the state and then “hold” them for a specified
period, during which they cannot be changed. Studies of these laws find that they increase wholesale and retail
prices). Id.; see also James C. Cooper & Joshua D. Wright, Alcohol, Antitrust, and the 2 1st Amendment: An
Empirical Examination of Post and Hold Laws, 32 INT. REV. L. &. ECON. 379 (2012) (finding similar effects).

46 The manufacturer’s differential costs of supplying a retailer can also influence the price. As discussed in Muris,
supra note 1, however, price differences based on these differential costs should not violate Robinson-Patman.
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and discounts for each retailer can result when they are permitted. The threat of antitrust action
that forbids the use of discriminatory thresholds or discounts could result in manufacturers
focusing such a program only towards the largest sellers, or adopting tiered schedules available
to all that feature lower prices for those that meet larger quantity thresholds, thereby achieving
EDM in an imperfect way.*” If this was the result, small retailers would face both higher input
prices and the reduced profits from double marginalization, and larger retailers would
imperfectly achieve EDM. Under such circumstances, any mandate for uniformity would reduce
welfare.

V. Recent Empirical Research on Liquor Sales

As noted above, the Biden FTC, in a 3-2 vote, filed two Robinson-Patman cases.*® The first
involved the use of differential input pricing by liquor wholesalers. While empirical evidence of
the effect of regulating wholesale price discrimination is scarce,*’ two recent papers have
examined empirically the wholesale liquor industry and conducted simulations of the effect of a
law that regulated the use of wholesale price discrimination. In the first, Hagemann (2018)
simulates the effect of a ban on quantity discounts based on estimation of a structural model of
the New York retail liquor market.’® While New York state does regulate alcohol pricing, it
permits upstream firms to offer quantity discounts.’' Based on the demand and cost estimates
generated from the estimation of his structural model with volume discounts, Hagemann
simulates the effects of a policy that bans quantity discounts and finds that such a policy would
reduce total welfare by 13 percent on average. Such a ban would lower wholesaler profits, and
retailers that benefited from quantity discounts would face higher input costs and lower profits,
while smaller retailers would benefit and face lower input costs. Because the largest retailers pass
input cost increases onto consumers, he finds that the average retail price paid by consumers
would increase under a ban.

In a second paper, Aslihan Asil produces the opposite results, predicting that discriminatory
pricing causes an annual consumer welfare loss of $4.91 per individual, totaling $529 million
annually.’> The Commission majority in FTC v. Southern Glazer's cited her paper and its results

4T If manufacturers cannot offer all-units discounts tailored to the retailer, but can offer different combinations of
quantity thresholds and discounts in a schedule available to any retailer, the schedule must feature larger discounts
for meeting higher purchases. If this is not the case, large manufacturers would have the incentive to choose
quantities that meet the smaller quantity thresholds that qualify for the greatest discounts. These smaller quantities
would allow large retailers to increase their margins and would not eliminate double marginalization.

4 See supra note 3 and accompanying text.

4 See Villas-Boas, supra note 30; Grennan, supra note 25.

30 Garrett Hagemann, Upstream Quantity Discounts and Double Marginalization in the New York Liquor Market
(April 5, 2018), available at SSRN: https://ssrn.com/abstract=3161738.

51 New York has a post-and-hold statute. Id.

52 Aslihan Asil, Can Robinson-Patman Enforcement Be Pro-Consumer (2024), available at https:/aslihanasil.com/.
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to argue that recent empirical scholarship shows clear consumer benefits from Robinson-Patman
enforcement.>

In contrast to Hagemann’s approach, which simulated the short-term effects of a ban on
quantity discounts, Asil estimates and simulates the longer-term effects of state-level Robinson-
Patman-type laws. While Hagemann’s structural estimation and simulation assume the number of
retailers operating in New York State would remain static after a ban on volume discounts, Asil
focuses on the long-term changes to the number and type of retailers associated with state-level
statutes.

The two papers differ in other important ways. Hagemann’s simulations are based upon the
estimation of a structural model using panel data, while Asil’s econometric analysis and
simulations are based on cross-sectional data and comparisons. Her econometric analysis uses
reduced form cross-sectional regressions to examine state variation in laws regulating wholesale
price discrimination. Asil’s regressions examine how liquor prices and the number of liquor store
outlets differ between states that have passed Robinson-Patman-type statutes that regulate price
discrimination at the wholesale level (RP states) and states that do not (UR states).>* The author
estimates the state-level average chain and independent liquor store prices for spirits for different
types of state liquor law regimes.>®> She finds that chain store prices in UR states are lower than
in RP states, while independent store prices in UR states are higher than in RP states. Using an
equally weighted average of independent and chain store prices in a state, she estimates that
average prices in UR states are higher than in RP states.>®

53 Statement of Commissioner Alvaro M. Bedoya, Joined by Chair Lina M. Khan and Commissioner Rebecca Kelly
Slaughter, In the Matter of Southern Glazer’s Wine and Spirits, LLC, FTC File No. 211-0155 (December 12, 2024).
3 The price regressions use March 2024 data from Price Searcher.

35 Besides examining state level bans on discriminatory wholesale pricing (RP) and unregulated states (UR), the
analysis examines the effect of state regulated pricing at both wholesale and retail (SW&R), state wholesale
regulated pricing (SW), and state post and hold statutes (PH).

%6 In an appendix, the author also considers weighted averages, which do not change the results. Asil, supra note 52,
at 76, Figure 16. The use of static weights to calculate the change in the equally or weighted average of independent
and chain store prices (used to estimate an overall average price effect that combines the lower chain store price and
higher independent store price in UR states relative to RP states) is inconsistent with the author’s model, biasing
downward averages in RP states compared to UR states. Competitive harm results from diminished competition
from wholesale price discrimination induced chain store growth, which in turn increases independent retailer exit.
The result is net consumer diversion from independents to chains. Moreover, lower prices at chain stores and higher
prices at independent stores in UR states will increase consumer diversion from independents to chain stores even in
the absence of independent retailer exit. As a result, a causal effect of moving from RP type regulation to no
regulation would be to increase the relative number of sales at chain stores, increasing chain stores’ sales and market
shares. Thus, the actual average price consumers pay in a state that moved from RP to UR would be more heavily
weighted toward the lower chain price after deregulation. Using the same weights in the RP and UR average prices
as the dependent variable ignores this reality and inflates the average price in UR states relative to RP states that
would occur in a time series comparison. These results differ from those of Hagemann, supra note 50. Hagemann’s
analysis allows consumers to expand or contract their purchases in response to lower prices. In Asil’s model, there
are a fixed number of consumers with unit demand; lower relative prices at chain stores from a simulated ban thus
do not cause consumers to increase their purchases of alcohol.
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The author also uses separate cross-sectional data to estimate the average number of stores
primarily selling packaged alcoholic beverages in urban counties.®’” Cross-sectional regression
analysis estimates the association between a measure of market structure (e.g., the number of
stores or the share of independent stores based on outlets, employees, or sales) and the different
types of state liquor law regimes. The author finds that urban counties in RP states have more
outlets per capita and higher independent store shares than urban counties in UR states.

There are numerous drawbacks to the author’s approach. First, the paper uses a cross-
sectional regression analysis to estimate the association between state regulation and her
variables of interest, prices and the number of liquor store outlets, and then treats these estimates
as causal effects in her policy discussion. While some cross-sectional approaches can produce
useful evidence of associations that suggest causal effects, modern empirical economics
recognizes that such cross-sectional estimates generally are not evidence of causation. Cross-
sectional estimates often cannot identify the causal effects of regulations because of the difficulty
of controlling effectively for omitted covariates (such as pre-existing and uncontrolled-for
differences between the states) whose effects would be embedded in the estimated regression
coefficients. For these reasons, causal inferences from such estimates are viewed skeptically.>®

Modern empirical economics instead favors the use of causal research designs, such as
difference-in-difference event studies that use panel data to measure the causal effect of changes
to regulation in treated states relative to control states.> These studies isolate the causal effect of
regulations by comparing the change in variables of interest in the regulating state or states (e.g.,
prices) before and after the regulation to the before and after difference in a control group of
states. Such modern approaches cannot be done using cross-sectional data and instead require the
collection of panel data (cross-sectional data collected repeatedly over time). Although other
studies of liquor markets have done s0,% the Asil paper does not use the differences-in-difference
approach.

Beyond not using the preferred techniques of modern empirical economics, specific reasons
exist to reject causal inferences from the paper’s cross-sectional regression analyses. The
author’s key variable of interest is whether or not a state has passed a Robinson-Patman-like

7 The data is from Data Axle, https://www.data-axle.com. She examines the number of stores listed under NAICS
code 445310, a category that excludes grocery stores and other large multi-product retailers such as Walmart that are
significant sellers of liquor in some states.

58 Asil recognizes that her empirical findings and the conclusions from the counterfactual simulations depend on her
ability to make valid causal inferences from the cross-sectional analyses. See Asil, supra note 52, at 4 n.9.

3 See generally Jonah B. Gelbach & Jonathan Klick, Empirical Law and Economics, OXFORD HANDBOOK OF LAW
AND ECcONOMICS (2014); Andrew Baker, Brantly Callaway, Scott Cunningham, Andrew Goodman-Bacon & Pedro
H. C. Sant’ Anna, Difference-in-Differences Designs: A Practitioner’s Guide, J. ECON. LIT. (forthcoming 2025),
working paper version available at https://arxiv.org/pdf/2503.13323. This methodology is also used in the merger
retrospectives literature to evaluate the effect of mergers and merger regulation. See, e.g., Federal Trade
Commission, Merger Retrospective Program, https://www.ftc.gov/policy/studies/merger-retrospective-program.

60 See, e.g., Cooper & Wright, supra note 45 (examining the staggered adoption of state level post-and-hold laws);
Conlon & Rao, supra note 45 (using panel data to examine the effect of changes to post and hold laws over time in
Connecticut).
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statute that regulates intermediate good price discrimination. Yet, the relevant statutes are
decades old and the author’s cross-sectional approach does not properly control for reverse
causality (states with more independent retailers are more likely to pass such state statutes) and
other pre-existing or changing differences between the states that affect alcohol prices.
Moreover, the author’s cross-sectional analysis does not control for many other potential omitted
covariates, including state level or private enforcement rates that can occur under the federal Act,
a state version, or both.%! For decades before the Biden Administration, FTC leaders rejected the
Biden and current FTC’s enthusiasm for enforcing the Act.®? At the federal level, the argument is
thus about levels of enforcement, not whether the law exists. The same could be true at the state
level, and the author ignores possible enforcement differences among the states, assuming there
are none if the state merely has a statute. Moreover, the Robinson-Patman Act is still a federal
statute, enforceable also through private actions, which can be filed in states that do not regulate
intermediate good price discrimination at the state level. Thus, in theory, enforcement under the
federal Robinson-Patman Act can reach firms in these states.

The paper has other drawbacks. The author’s per capita measures of structural competition
based on store counts, number of employees, and sales in urban counties poorly reflect the
effects of a state level Robinson-Patman-type regulation on actual competition. As noted above,
the estimated cross-sectional relationships are associational and not causal. Even if they were
causal, it is far from clear that relevant geographic antitrust markets coincide with counties, and
antitrust markets would likely include liquor sales through outlets that Asil ignores. Indeed, the
author’s description of consumer choice in the paper suggests relevant antitrust geographic
markets that would be much narrower than urban counties. Moreover, the study presents no
direct evidence that shows that the number of stores in a county is linked to harm to competition
or prices. Thus, the study falls short of demonstrating that competition or prices in properly

constituted antitrust markets were adversely affected because of wholesale price discrimination. %

Finally, the validity of the paper’s simulation of the welfare effects of a ban depends on the
inputs and data used to calibrate the parameters of the demand and cost functions, as well as the
realism of the model. The calibration relies on matching the model’s parameters to cross-
sectional averages from RP states and UR states to simulate what would happen if UR states

%! In addition to variables that denote the state liquor regime described in note 55 supra, the price regressions
include state level controls for population, per capita income, and various measures of the cost of doing business.
The urban county level market share regressions also contain controls for population, per capita income, median age,
and the proportion of the state population living in urban areas. See Asil, supra note 52 at 42-43, 51.

62 Although the attitudes of the FTC leadership changed with the Nixon FTC, enforcement of the Act did not cease
entirely in the 1970s, as a considerable residue of investigations remained, despite the vast majority having ended.
Some enforcement continued, especially in the first half of the decade, albeit at a much-reduced pace from previous
decades. For a discussion of enforcement statistics, see Muris, supra note 1, at 25, 33-34.

% A modern approach to answering these questions would instead use time series evidence on the causal effect of
numerous instances of liquor store entry and exit. Such an approach would analyze time series evidence to estimate
the causal effect of chain store entry on independent store exit and prices and compare the effects in RP states versus
UR states relative to control counties in those states.
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became RP states. As with the author’s regression analyses, for many of the same reasons
discussed above, these differences do not measure the causal average effect of changing UR
states into RP states.®

The model used in the calibration also depends on other unrealistic assumptions. The welfare
calculation assumes that, ceteris paribus, all consumers prefer to purchase at independent stores
because they are more convenient; i.e., the convenience parameter in the indirect utility function
for the independent store is greater for every consumer.® As a result, for some customers, the
move from the independent store under higher RP prices to a chain store at lower UR prices
results in a decrease in consumer surplus. Such an assumption is unrealistic. For example, for
consumers who buy their alcohol with other items at a chain store, greater convenience would
appear to be at the chain store, not elsewhere. And changes to this assumption would certainly
reduce, and in some circumstances reverse, the predicted welfare gains from the passage of
Robinson-Patman-type legislation.®

VI Conclusion

Katz’s well-known 1987 article began: “I come to exhume Robinson-Patman, not to praise
it.” Over the following decades, economists have replaced economically incoherent arguments
with internally consistent theoretical models that show that it is possible that intermediate good
price discrimination can decrease welfare. Nevertheless, the literature has been much less
successful in providing theoretical guidance or empirical evidence on whether and when these
possibility theorems apply to potential real-world cases outside of the academic blackboard.
When models instead incorporate key institutional features of pricing that large firms actually
use, such as non-linear pricing and bargaining, economic analyses find that regulating
intermediate good price discrimination increases input prices and reduces welfare.

The lack of useful guidance from models suggesting potential harm is particularly relevant
when one considers the history and content of Robinson-Patman. The Biden administration’s
attempts to revive the Act have not ended under the Trump administration. The latter’s dismissal
of the FTC’s case against Pepsi, while continuing the case involving liquor, may suggest that the

% The use of these cross-sectional comparisons generates differences that do not appear consistent with the causal
predictions of the theoretical model. For example, the calibration assumes that the number of stores is 8 per 55K
people in RP states, (7 independent and 1 chain store) and is 5 (4 independent and 1 chain) per 55K people in UR
states. Thus, the calibration assumes the number of chain stores per capita would not change if a state moved from a
UR state to an RP state whereas the theoretical model would imply a growth in the number of chain store outlets.

95 Asil, supra note 52 at 63.

% Asil, supra note 52 at 28 (discussing how changes in the distribution of consumer preferences can alter the
direction of the welfare effects of Robinson-Patman-type laws). The simulation results are also sensitive to changes
in the relative bargaining strength of the independent and chain store retailers. Asil assumes that independent retail
stores have a bargaining parameter equal to zero, while chain stores’ bargaining parameter equals .4. Asil shows that
the simulated welfare gains from a Robinson-Patman-type statute would be reversed if the independent retailers’
bargaining power is at least half as strong as the assumed bargaining power of the chain retailers. /d. at 58.
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current administration could attempt to “target” cases where intermediate price discrimination
causes competitive or direct consumer harm. Nevertheless, like the economic literature, neither
the statute nor the existing case law provides useful guidance for enforcing the statute consistent
with modern antitrust principles. Indeed, the Act’s history shows instead that enforcement had
little purpose other than to constrain innovation in manufacturing and retailing by large, efficient
firms.®’

While enforcement that is “targeted” towards harmful discriminatory input pricing sounds
useful in theory, it is hard to see how this could work in practice. Moreover, many revivalists,
hostile to modern economic analysis, reject the obvious: today’s retailers have succeeded
because they satisfy consumer desires better than their competitors, including smaller ones. To
the extent revivalists advance economic theories, many push the incoherent propositions of the
New York Times op-ed discussed at the beginning of this essay.®

For any harms the revivalists or modern economics suggest from discriminatory prices,
antitrust law already has ample ability to apply a nuanced policy that considers both the benefits
and costs of challenged practices under existing Sherman and Clayton Act precedent. Thus, there
is little marginal benefit from reviving the Act, a statute ill-suited to such a task. Rather than
working on exhuming Robinson-Patman, perhaps we should all seek shovels to bury it for good.

87 See Muris, supra note 1, discussing the history and ambiguity of the Act as written and sometimes enforced.
%8 See supra note 8 and accompanying text.
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