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March 13, 2026
VIA REGULATIONS.GOV
Dr. Mehmet Oz
Centers for Medicare & Medicaid Services
U.S. Department of Health and Human Services
Attention: CMS-9883-P
Mail Stop C4-26-05
7500 Security Boulevard
Baltimore, MD 21244-1850

Patient Protection and Affordable Care Act, HHS Notice of Benefit and Payment Parameters for 2027; and Basic Health Program 

Docket ID: CMS-2026-0496

Comments of the Competitive Enterprise Institute
Dear Dr. Oz,
The Competitive Enterprise Institute (CEI) submits these comments in support of several provisions in the rule recently proposed by CMS. The Affordable Care Act is an extremely important piece of the health care economy and provides coverage for millions of Americans. CEI believes it is overregulated but also suffers from a lack of oversight. These problems are causing deleterious effects for consumers through unwanted plans, increasing prices, and larger burdens on taxpayers. Below, I lay out how provisions in this rule would improve the health care market and benefit consumers.
More Options Benefit Consumers
Several of the provisions in the proposed rule will create new freedom for companies participating in the exchanges to offer new plans and plan types for consumers to choose from. Economically, more choices benefit consumers in several ways. First, even along a single dimension, consumer preferences can vary widely. Consider, as an example, the color of a car. There is not only demand for primary colors but also for subtle variations in shades and tones. When a car manufacturer offers a new color, it benefits the set of consumers who prefer that color over all others. This is true of every color added and applies just as much to health care. Economists call this consumer surplus or consumer welfare and have methods of measuring it.
However, this idea applies not only to single dimensions but also to products with multiple dimensions. Extending the car example, there are more variations of cars available to consumers than there are consumers. A market allows consumers to purchase the products that most closely match their preferences. In so doing, they signal to producers which factors they value most so that producers can focus their design decisions. In health insurance this takes the form of deductibles, copays, utilization management, networks, formularies, customer service, actuarial value, etc.
This principle applies most obviously to the proposal to allow for non-standardized plans[footnoteRef:1] and non-network plans,[footnoteRef:2] but also to the allowance for 10-year catastrophic plans,[footnoteRef:3] and privatization of states’ enrollment portals.[footnoteRef:4] Each of these provisions will open up the ACA market to more consumer-driven innovation and products. These deregulatory provisions allow for product innovation which, when paired with strong competition, will drive the market away from products designed by legislators and administrators who created the system 15 years ago and toward today’s consumers facing today’s economic reality. [1:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, Section III.E.8 & Section III.E.9, February 11, 2026.]  [2:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §156.236, February 11, 2026.]  [3:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §156.155(a)(6), February 11, 2026.]  [4:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §155.221(k) and § 155.105(b)(4), February 11, 2026.] 

Many argue that standardization brings benefits, too. In particular, it makes comparing and shopping easier. Of course, that’s true, but it comes at a great cost. It makes shopping easier because it’s narrowing the dimensions along which consumers can choose, and focusing the consumers’ comparison shopping on price alone, but price is not the only factor consumers care about. The lesson becomes stark when you apply it to other goods. If the government mandated a single car design, for example, and let manufacturers all produce the same car and compete on price, the consequences are clearer. The existing variety of cars would cease to exist, and consumers would certainly be worse off. The reverse is true in health insurance, by allowing firms to offer more choices, consumers will guide them toward plans that best meet their needs.
Another important point to remember is that this is not exclusively about standardization itself, but government-imposed standardization versus market-driven standardization. Government-imposed standardizations often reflect administrative convenience rather than consumer preference. Government-imposed standards are also inflexible as economic conditions and preferences change, which is less true of market-driven standards.
While the previous points apply fairly broadly to several of the provisions, next I lay out some arguments specific to certain provisions.
CMS recently proposed to allow 10-year catastrophic plans.[footnoteRef:5] These longer-term plans have been relatively uncommon in the health care system, but they provide several advantages. Economists have found that long-term health insurance contracts generate benefits and increases in consumer surplus for consumers.[footnoteRef:6] Studies of long-term contracts in Germany also found that they benefit enrollees and Germany’s implementation achieves almost the welfare-maximizing plan design.[footnoteRef:7] Economists have also found that guaranteed renewability, which is a slightly different version of a long-term contract, is superior to community-rating, the alternative which dominates in the current ACA.[footnoteRef:8] [5:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §156.155(a)(6), February 11, 2026.]  [6:  Soheil Ghili et al., “The Welfare Effects of Long-Term Health Insurance Contracts,” Cowles Foundation Discussion Papers 2218, Cowles Foundation for Research in Economics, Yale University (2019), https://ideas.repec.org/p/cwl/cwldpp/2218.html.]  [7:  Juan Pablo Atal et al., “German Long-Term Health Insurance: Theory Meets Evidence,” Journal of Political Economy, Vol. 133, No. 6 (2025), pp. 1840-1885.]  [8:  Vip Patel and Mark Pauly, “Guaranteed Renewability and the Problem of Risk Variation in Individual Health Insurance Markets,” Health Affairs (Project Hope) Suppl Web Exclusives (2002), W280-9, doi:10.1377/hlthaff.w2.280.] 

Community rating is often considered an alternative to long-term contracts because it pools risks among a broad set of enrollees. However, it also incentivizes adverse selection, meaning that when everyone pays the same price, the people who have the highest risks stand to gain from being included with people with low costs, and the people with low costs are paying higher premiums, subsidizing the high-risk participants. This leads the low-cost, low-risk participants to want to leave the pool yet attracts more high-cost, high-risk participants. The result is that average costs and premiums go up and healthy people become uninsured.
Long-term contracts reduce this problem. They also create stronger incentives for plan providers to provide preventative services, as they want the enrollees’ long-term health to remain good and reduce costs. Since their revenues can’t adjust to account for increased costs, the plans’ incentives are to keep costs low.
CMS also proposes allowing non-network plans to be available to exchange participants.[footnoteRef:9] CMS hopes that companies will offer plans that rely on reference pricing rather than network management to control costs. Several studies have shown that reference pricing reduces provider prices.[footnoteRef:10] A study in California found that reference pricing reduced prices by nearly 20 percent.[footnoteRef:11] In addition, economists found that there are spill-over effects even for consumers using traditional plans.[footnoteRef:12] [9:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §156.236, February 11, 2026.]  [10:  Christopher Whaley, Chaoran Guo, and Timothy Brown, “The Moral Hazard Effects of Consumer Responses to Targeted Cost-Sharing,” Journal of Health Economics, Vol. 56 (December 2017), pp. 201-221, https://www.sciencedirect.com/science/article/abs/pii/S0167629616302934.]  [11:  James C. Robinson, Timothy Brown, and Christopher Whaley, “Reference-Based Benefit Design Changes Consumers’ Choices and Employers’ Payments for Ambulatory Surgery,” Health Affairs, Vol. 34, No. 3 (2015), pp. 415-422.]  [12:  Christopher M. Whaley and Timothy T. Brown, “Firm Responses to Targeted Consumer Incentives: Evidence from Reference Pricing for Surgical Services,” Journal of Health Economics, Vol. 61 (2018), pp. 111-133, https://doi.org/10.1016/j.jhealeco.2018.06.012.] 

Such non-network plans provide several other benefits to consumers. First, as discussed previously, consumer preferences vary widely across consumers. Two of these dimensions are quality of service and geographical convenience. Plans that manage networks largely make these decisions for their enrollees. Only certain providers are in network which restricts the choices of the enrollees both geographically and for quality. If an enrollee wants to go to a nearby provider that’s out-of-network, or a far-away provider that is highest rated in the world but expensive, a non-network plan makes that much easier for them. In a way, it is devolving choice of provider from the insurance company to the enrollee and making that choice even more consumer-driven than the provisions discussed previously.
Fraud
Several of the provisions in the proposed rule are designed to reduce potential fraud or improper enrollment in the exchange. These include additional verification restrictions when IRS tax data is unavailable[footnoteRef:13] and  when sources say the applicant’s income would not qualify them for a subsidy.[footnoteRef:14] There are also proposed modifications to the Failure to File and Reconcile rules[footnoteRef:15] and provisions targeting agents and brokers.[footnoteRef:16] CEI believes that program integrity is paramount and that improper enrollment is rampant. CEI analysis of survey data suggests that millions of enrollees are improperly enrolled.[footnoteRef:17] [13:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §155.320(c)(5), February 11, 2026.]  [14:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §155.320(c)(3)(iii) and §155.320(c)(3)(vi)(C)(2), February 11, 2026.]  [15:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §155.305(f)(4), February 11, 2026.]  [16:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §155.220(j)(2) and §155.220(j)(3), February 11, 2026.]  [17:  Jeremy Nighohossian, “Obamacare’s Subsidy Cliff: How Many Enrollees Are Actually Affected?,” Open Market (blog), Competitive Enterprise Institute, November 7, 2025, https://cei.org/blog/obamacares-subsidy-cliff-how-many-enrollees-are-actually-affected/.] 

Efforts to address this improper enrollment will benefit taxpayers and increase confidence in the exchanges and government programs. They will also ensure that the program meets the needs of the people it was designed to help. Improper enrollment distorts government programs and enriches brokers who are taking advantage of consumers and a program with inadequate oversight. It also harms the overall economy by directing highly entrepreneurial individuals toward figuring out ways to extract taxpayer money from the economy instead of something market-based and productive.
Essential Health Benefits
Finally, CMS proposes prohibiting states from adding dental services as an essential health benefit.[footnoteRef:18] Many of the comments focus on this one change arguing that dental benefits are useful to enrollees. Of course, all benefits can be valuable to enrollees, but that is not the issue in question. CEI supports this provision due to the adverse consequences of allowing states to impose costs on taxpayers in other states. Optional and state-specific programs and benefits should be funded only by the state. I have written previously about the consequences of allowing states latitude to manipulate federal law and draw federal tax dollars to single states with regard to provider taxes. This structure creates incentives for all states to drive up costs with no oversight or participation by the taxpayers who are subsidizing the decisions.  [18:  Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2027 and Basic Health Program; Marketplace Integrity and Affordability, Proposed Rule, RIN 0938-AV62, §156.115(d), February 11, 2026.] 

Mandating dental benefits be included in ACA plans produces a similar dilemma. By including an extra benefit, it increases total plan costs, which increases premiums, and therefore federal subsidies, even though other states may not be providing that benefit. It effectively pressures other states to adopt the same benefit, since they are already paying some of the cost for other states and their own costs would be subsidized. 
Sincerely,




Jeremy Nighohossian, Ph.D.
Senior Fellow and Economist
On Behalf of the Competitive Enterprise Institute
1310 L Street NW, 7th Floor 
Washington, DC 20005 
(202) 331-1010
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